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MODULE 1

Real Estate Core Law
Recent Law and Rule Changes

This module satisfies the 3 hours of Core Law required by the FREC.

By Randy Schwartz

Randy Schwartz has over 40 years’ experience as an attorney in the real estate field. He

was Bureau Chief for the Real Estate Bureau of the Orlando Office of the Florida Attorney
General and also served as the General Counsel for the Florida Association of REALTORS®
for over 20 years. Randy has spoken at local, state, and international conferences on all aspects
of real estate regulation and brokerage law and served as an adjunct professor at UCF

and FAMU Law Schools. For several years he was on the Executive Committee of the Real
Property Section of the Florida Bar. Randy is the coauthor of the Florida Bar’s book, ‘Florida
Real Property Sales Transactions 8th edition.” He is currently in private practice in the
Orlando area.

Glossary

Moral turpitude—conduct that is considered contrary to community standards of justice,
honesty, or good character

Prima facie—a matter that appears to be self-evident upon initial observation; the evidence
presented to support a legal claim

Funds—money in hand or available for the payment of a debt, claim, or expense
Promulgate—the formal act of announcing a statute or rule of court

Latent material defect—a defect that has a significant adverse impact on the value of a real
property and is not observable by a visual inspection

Bert Rodgers Schools of Real Estate




2 Module 1

PART I: REAL ESTATE LICENSE LAW—THE FLORIDA STATUTES

LEARNING OBJECTIVES

Upon completion of Part |, the student will be able to:
1. Review key definitions of Florida real estate license law.
2. Distinguish among the different forms of representation offered by a licensee.

3. Examine the real estate licensing requirements and exemptions for brokers, broker associates,
and sales associates.

4. Discuss the renewal and continuing education requirements for licensees.
5. Consider the effect of relocating a brokerage office without notifying the DBPR.

6. Identify the safest, fastest, and least expensive method to resolve an escrow dispute.

INTRODUCTION soever one or more time-share periods per
year on behalf of others, except as otherwise

Chapter 475, Part |, ES., is the relevant section of law .
provided by law

dealing with real estate matters such as licensees,
real estate business entities, and real estate schools.
The following are some of the most important sec-
tions of the law that real estate licensees should be
familiar with.

In simpler terms, just about anyone who per
forms services of real estate for another, for
compensation in Florida must have a Florida
real estate license. One area that the Florida
Real Estate Commission is still struggling
DEFINITIONS with is property management. Unfortunately it
Broker: is a term that is used in the industry but not

a licensed person who, for another, and for defined in the law. Therefore does a property

compensation, or with the intent to receive
compensation, acts as an agent for others in
the performance of one or more services of
real estate; this includes transactions involving
business enterprises or opportunities. As set
forth in Chapter 475, ES., the term broker also
includes:

1) any person who advertises rental property
information or lists

2) any person who is a general partner of a
brokerage partnership, or an officer or director
of a brokerage corporation if they perform bro-
kerage activity. An unlicensed person can be an
officer or partner of a real estate entity as long
as they do not engage in brokerage activity, and

3) any person or entity who lists, advertises for
sale, promotes, or sells by any means what-

manager need a license? It depends on activity.
There are a few exemptions which are covered
in this section.

This definition does not mean if you receive a com-
mission, you automatically need a license. The license
requirement is determined more by your actions than
how you are paid. Each situation must be indepen-
dently reviewed.

Broker Associate:

a person who has earned a broker’s license
but chooses to be licensed as a broker associ-
ate and operate as a sales associate registered
with a broker.

Reminder: Broker associates and sales associates
cannot hold multiple licenses nor can they be an offi-
cer or director of a brokerage entity.
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Sales Associate:

a person who performs any act specified in the
definition of broker, but who performs such act
under the direction, control, or management
of another person. Chapter 61J2-6.006, of the
Florida Administrative Code further states that
a sales associate or broker associate may only
be employed by one broker or by one owner
developer.

Even though the definition refers to “employment”
of a sales associate or broker associate by a broker
or ownerdeveloper, most brokers enter into indepen-
dent contractor agreements with their sales associ-
ates and broker associates.

When the terms employ, employment, employer, and
employee, are used in Chapter 475, they describe
the relationship between a broker and a sales associ-
ate or broker associate and include an independent
contractor relationship when such relationship is
intended by and established between a broker and a
sales associate.

Fiduciary:
a broker in a relationship of trust and confi-
dence between that broker as agent and the
seller or buyer as principal. The duties of the
broker as a fiduciary are:

e | oyalty

e Confidentiality

e Obedience

e Full disclosure

e Accounting for all funds, and

® The duty to use skill, care, and diligence

In today's real estate practice, the vast majority of
brokers operate as transaction brokers. Transaction
brokers do not owe fiduciary duties. Only single
agents owe full fiduciary duties to the parties they
represent. This is why the term agent is not appropri-
ate to use unless the broker, and thereby their associ-
ates, enter into a single agent relationship.

It is important to remember that only brokers may
enter into agency and nonagency relationships with
buyers and sellers. As noted in the definition of bro-
ker above, a broker performs services of real estate
for another, for compensation. Sales associates and
broker associates operate under their broker and can-
not enter into agency relationships on their own and

cannot be paid directly by customers or clients.

Principal:

the party with whom a real estate licensee has
entered into a single agent relationship. \When
a real estate broker represents a buyer or seller
(or a lessor or lessee) as a single agent and
thereby a fiduciary capacity, the party repre-
sented is the broker's principal.

Customer:

a member of the public who is or may be a
buyer or seller of real property and may or may
not be represented by a real estate licensee in
an authorized brokerage relationship.

Single Agent:

a broker who represents only one buyer or
seller (or lessee or lessor) per transaction, as a
fiduciary, but not both in the same transaction.

In a single agent relationship, a broker is a fidu-
ciary and owes these duties to their principal:

e Loyalty

e Confidentiality

e Obedience

e Full disclosure

e Accounting for all funds, and

® The duty to use skill, care, and diligence

The most important distinction between a
single agent and a transaction broker is their
representation of and loyalty to only one party.
Single agents must keep all information confi-

dential and work solely for the benefit of their
principal, the buyer or seller or lessor or lessee.

Transaction Broker:

a broker who provides limited representation
to a buyer, a seller, or both, in a real estate
transaction, but does not represent either in
a fiduciary capacity or as a single agent. In a

transaction broker relationship, a buyer or seller

is not responsible for the acts of a licensee.
Additionally, the parties to a real estate transac-
tion are giving up their rights to the undivided
loyalty of a licensee. This aspect of limited rep-
resentation allows a licensee to facilitate a real
estate transaction by assisting both the buyer
and the seller, but a licensee cannot work to
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represent one party to the detriment of the
other party when acting as a transaction broker
to both parties.

In Florida, all licensees are presumed to be transac-
tion brokers unless another relationship is established
in writing. This is the most prevalent form of broker
age relationship in our state. In a transaction broker
relationship the broker (and their sales associates and
broker associates) owes these duties:

e Dealing honestly and fairly
e Accounting for all funds
e Using skill, care, and diligence in the transaction

e Disclosing all known facts that materially affect the
value of residential real property and are not readily
observable to the buyer

e Presenting all offers and counteroffers in a timely
manner, unless a party has previously directed the
licensee otherwise in writing

e Limited confidentiality, unless waived in writing by
a party. This limited confidentiality will prevent dis-
closure that the seller will accept a price less than
the asking or listed price, that the buyer will pay a
price greater than the price submitted in a written
offer, of the motivation of any party for selling or
buying property, that a seller or buyer will agree to
financing terms other than those offered, or of any
other information requested by a party to remain
confidential, and

e Any additional duties that are mutually agreed to
with a party

Did you notice the line in the definition of transaction
broker that says the buyer or seller is not responsible
for the actions of the broker? That language is there
because a buyer or seller in a single agency relation-
ship with a broker is responsible for the actions of the
broker within the scope of the services performed.
Interesting! This exists due to common law in the
area of agency.

Designated Sales Associate:

in a commercial transaction in which both the buyer
and seller are working with the same real estate
licensee, the broker may allow different sales asso-
ciates of the same firm to act as designated sales
associates to represent the buyer and seller as single
agent as long as the following conditions are met:

¢ The request must be made by the buyer and seller

e The transaction must involve only commercial real
estate, and

e The buyer and seller each must have assets of $1
million or more

Designated sales associates have the same duties of
a single agent including disclosure requirements.

No Brokerage Relationship:

in a no brokerage relationship, even though a
customer is not represented, the following
duties are still owed by a real estate licensee:

¢ Dealing honestly and fairly

¢ Disclosing all known facts that materially
affect the value of the residential real property
that are not readily observable by the buyer,
and

e Accounting for all funds entrusted to the
licensee

A licensee who has no brokerage relationship
with a buyer or seller must fully describe and
disclose the relationship in writing to the buyer
or seller. The disclosure must be made before
the showing of property.

Disclosure Requirements

Chapter 475, ES., requires disclosure of agency and
nonagency relationships. The disclosures apply only
to residential transactions. Notice must be provided
in writing using specific forms.

#) See 8475.278 or go to http://www.flsenate.
gov/Laws/Statutes/2014/475.278 for full
details.

Review

Single Agency: Fiduciary relationship with a
buyer or seller who is the broker’s principal.

Transaction Broker: Limited Representation
and limited duties, not a fiduciary relationship.

No Brokerage Relationship: The customer is
not represented by the broker but the broker
must deal honestly, disclose known material
facts, and account for all funds.
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Did you know that in 2016 there were
m 328,955 licensees in Florida, including

brokers, broker associates, and sales
associates? A real estate license is not always
required.

Review the exemptions below.

LICENSE REQUIREMENT EXEMPTIONS

8475.011. The licensing requirements for Florida real
estate brokers, broker associates, sales associates,
and schools do not apply to any:

e Person acting as an attorney-in-fact for the pur
pose of the execution of contracts or conveyances
only; as an attorney-at-law within the scope of her
or his duties; as a certified public accountant, as
defined in Chapter 473, within the scope of her or
his duties; as the personal representative, receiver,
trustee, or general or special magistrate under, or
by virtue of, an appointment by will or by order of a
court of competent jurisdiction; or as trustee under
a deed of trust, or under a trust agreement, where
the ultimate purpose and intent is charitable or phil-
anthropic.

Many Florida attorneys are under the mistaken belief
that they are totally exempt from license law. The
exemption does not allow attorneys to take listings or
get paid to find buyers.

e |ndividual, corporation, partnership, trust, joint
venture, or other entity which sells, exchanges, or
leases its own real property. This exemption is not
available if an agent, employee, or independent
contractor paid a commission or other compensa-
tion strictly on a transactional basis is employed to
make sales, exchanges, or leases to or with cus-
tomers in the ordinary course of an owner’s busi-
ness of selling, exchanging, or leasing real property
to the public.

Just because an employee is paid on a commission
basis they are not automatically excluded from this
exemption. For example, the office manager's job is
to have everyone come to work on time. The office
manager can receive a bonus for this. This is true if
no brokerage activity is performed by the office man-
ager. No license activity was performed therefore no
license is required.

e Salaried employee of an owner, or of a registered
broker for an owner, of an apartment community
who works in an onsite rental office of the apart-
ment community in a leasing capacity.

e Person employed for a salary as a manager of a
condominium or cooperative apartment complex as
a result of any activities or duties which the person
may have in relation to the renting of individual units
within such condominium or cooperative apartment
complex if rentals arranged by the person are for
periods no greater than one year.

e Person, partnership, corporation, or other legal
entity which, for another and for compensation or
other valuable consideration, rents or advertises
for rent, for transient occupancy, any public lodging
establishment licensed under Chapter 509, ES.

The property must be registered under Chapter 509,
not the person.

e Property management firm or any owner of an
apartment complex for the act of paying a finder’s
fee or referral fee to an unlicensed person who is
a tenant in such apartment complex provided the
value of the fee does not exceed $50 per transac-
tion. Unlicensed persons are not authorized by this
law to advertise or promote this service.

Generally, salaried employees per

forming duties within the scope of

their employment for the owner and
where a commission or bonus are not paid are
exempt from Chapter 475, FS.

REGISTRATION AND LICENSING

General Partners, Members, Officers, and
Directors of a Firm

8475.15. Each partnership, limited liability partner
ship, limited liability company, or corporation which
acts as a broker must register with the Commission
and must renew the licenses or registrations of its
members, officers, and directors for each license
period. However, if the partnership is a limited part-
nership, only the general partners must be licensed
brokers or brokerage corporations registered pursu-
ant to this part. If the license or registration of at least
one active broker member is not in force, the registra-
tion of a corporation, limited liability company, limited
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liability partnership, or partnership is canceled auto-
matically during that period of time.

A sales associate cannot be an officer or director of a
brokerage corporation but a sales associate can own
all the stock or shares of the corporation.

COMPREHENSION QUESTION 1

Secretary Olivia mailed the license renewals
to the DBPR for all three general partners of
Bamboo Realty one week before the deadline.
Unfortunately, the envelope was damaged and
they were delayed in the mail. The status of all
three broker licenses became involuntarily inac-
tive for five days until they were successfully
renewed online. What was the status of the
partnership’s registration during those five days?

Broker Associates and Sales Associates

8475.161. The Commission must license a broker
associate or sales associate as an individual or—if
the licensee provides the Commission with authoriza-
tion from the Department of State—as a professional
corporation, limited liability company, or professional
limited liability company. A license will be issued in
the licensee's legal name only and, when appropri-
ate, must include the entity designation. This section
does not allow a broker associate or sales associate
to register or be licensed as a general partner, mem-
ber, manager, officer, or director of a brokerage firm.

Post-license Education

8475.17. The first time a license is renewed, post-
license education is required: 45 hours for sales asso-
ciates and 60 hours for broker associates and brokers.
If the post-license education is not completed by the
initial renewal deadline, the license becomes null and
void. To obtain a new sales associate license, the indi-
vidual must meet the pre-license requirements again.
Brokers and broker associates can revert to a sales
associate license if they satisfactorily complete the
14-hr continuing education course within six months
after the license expiration. To operate as a broker,
the licensee must repeat the broker pre-license
requirements.

Post-License Education
Requirements

Before First License Renewal - §475.17

Sales Associates 45 hours
Brokers and Broker
Associates 60 hours

LICENSE RENEWAL: CONTINUING
EDUCATION

8475.182. After the first license renewal sales associ-
ates, broker associates, and brokers are required to
complete 14 hours of Commission-approved continu-
ing education during each two-year license period.
The education may be completed online, by corre-
spondence, or in a classroom. Licensees must cer
tify that they have completed the required continuing
education during the license period. A license is
renewed when the department receives the renewal
application and fee.

The required education may be completed any time
during the two-year license period but the DBPR only
accepts renewal applications and fees 90 days prior
to the expiration of the license.

Licensees may choose active or inactive license sta-
tus. If you are performing services of real estate, your
license must be active. Sales associates and broker
associates must have their license registered with a
broker to be active. Changing your license status is
fairly simple.

) Go online to www.myfloridalicense.com,
print DBPR Form RE 11, and follow the direc-
tions on the form.

Voluntarily Inactive
Toni experienced some life changing

events and needed to leave the real
estate profession for a few years. To have the
option to return to her career at a later date,
she completed the forms as required by the
DBPR to change the status of her license from
current active to current inactive. According to
the Florida Statutes, Toni’s license will become
voluntarily inactive once the status change
forms are processed by the DBPR.
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Involuntarily Inactive License

8475.183. Any license that is not renewed at the end
of the license period prescribed by the department
will automatically revert to involuntarily inactive status.
Under current Commission rule, a license may remain
involuntary inactive for up to 24 months. Remember, if
you are performing services of real estate, your license
must be active and sales associates and broker associ-
ates must have their license registered with a broker
to be active.

Licensees may reactivate a license that has been
involuntarily inactive for 12 months or less by satis-
factorily completing at least 14 hours of approved
continuing education and paying late renewal fees.
If the license has been involuntarily inactive for more
than 12 months but fewer than 24 months, they must
complete a Commission-approved 28-hour educa-
tion course. A renewal fee plus any late fees must be
paid to the DBPR for each renewal period in which the
license was involuntarily inactive.

Any license that has been involuntary inactive for more
than two years will automatically expire. After that, the
license becomes null and void. For example, Sales
Associate Ali did not renew her license in September
of 2014 and again in September 2016. On October 1,
2016, her license status became null and void.

COMPREHENSION QUESTION 2

If your license expires on March 31 and you
do not complete the renewal requirements
on time, what is the status of your license on
April 17

MULTIPLE LICENSES

8475.215. A licensed broker may be issued additional
licenses as a broker whenever it is clearly shown that
the requested additional licenses are necessary to
the conduct of real estate brokerage business (e.g.,
one for a main corporation and one for a referral cor
poration). Sales associates and broker associates
may not be issued additional licenses because they
cannot have more than one registered employer at
any one time.

At the current time, multiple broker licenses are more
closely reviewed than ever before. \What was at one

time a routine matter has now been subject to closer
scrutiny. The FREC wants to prevent the practice of
brokers lending their license to entities. The FREC
has discussed limiting the number, but such limita-
tions would probably require legislative action.

BROKER OFFICE AND SIGN
REQUIREMENTS

8475.22. Each active broker must maintain an office
consisting of at least one enclosed room in a building
of stationary construction. Each active broker must
maintain a sign on or about the entrance of her or his
principal office and each branch office. The sign must
be easily observed and read by any person about to
enter the office. Each sign must contain the name
of the broker and the broker’s trade name, if any. For
a partnership or corporation, the sign must contain
the name of the firm or corporation or trade name of
the firm or corporation, and the name of at least one
of the brokers. At a minimum, the words “licensed
real estate broker” or “lic. real estate broker” must
appear on the office entrance signs. See Figure 1.1.

Brokers who do not want to pay the extra expense
of having an outside office may use a room in their
house as an office. This is permissible as long as the
proper signage outside the entrance to the room is
not a violation of local zoning laws.

Figure 1.1:
Requirements of a Corporation Office Sign

JAMES REALTY, INC.

Peter James
Lic. Real Estate Broker

If a broker's registered office is located outside
the State of Florida, prior to registering this office
or branch office, the broker must agree in writ-
ing to cooperate with any investigation initiated in
accordance with this chapter or commission rules.
Cooperation includes promptly supplying documents
requested by authorized representatives of the
department and personally appearing at any desig-
nated office of the department or other location in the
state or elsewhere as reasonably requested by the
department. Failure to comply with a request to pro-
vide documents or appear as requested is a violation
of the license law.
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CHANGE OF BUSINESS ADDRESS

It is not uncommon to move your office space as
well as your home in today’s mobile economy. It is a
big job! Remember to update your address with the
DBPR within 10 days.

8475.23. Until a new address has been reported to
the DBPR, a license will expire and cease to be in
force when:

e a broker changes her or his business address

e a sales associate working for a broker or an instruc-
tor working for a real estate school changes
employer, or

e a real estate school operating under a permit
changes its business address

Licensees must notify the commission of the change
no later than 10 days after the change, on a form pro-
vided by the commission. When a broker or a real
estate school changes the business address, the bro-
kerage firm or school permit holder must file with the
commission a notice of the change of address, along
with the names of any sales associates or instruc-
tors who are no longer employed by the brokerage
or school. Such notification will also fulfill the change
of address notification requirements for sales asso-
ciates who remain employed by the brokerage and
instructors who remain employed by the school.

Any time a licensee changes their address, they
should make and keep a computer record of when, to
whom, and how the change of address was submit-
ted to the DBPR. Remember the burden could be on
the licensee to establish it was done properly.

Counting Days

Days are usually counted as calendar

days unless the law, rule, or agree-
ment contains language that states otherwise.
Some organizations recognize when a time
period ends on a day other than a business day
and will allow the last day of the time period
to be the next business day. To avoid unwanted
consequences, address the issue at the begin-
ning of the time period or when the agreement
is written.

BRANCH OFFICE FEES

8475.24. \\Whenever any licensee desires to conduct
business at some other location, either in the same
or a different municipality or county than where
she or he is licensed, the additional place of busi-
ness shall be registered as a branch office, and an
annual registration fee prescribed by the commis-
sion, in an amount not exceeding $50, shall be paid
for each additional office. Any office is considered
to be a branch office if the name or advertising of a
broker having a principal office located elsewhere is
displayed in such a manner as to reasonably lead the
public to believe that the office is owned or operated
by that same broker. As you can see whether or not a
location is a branch office is a rather subjective area.

@D bisciPLINE

Section 475.25 is probably the most important sec-
tion of the license law not only because violating this
section could result in loss of your license; it also
establishes how you are to conduct your business.

The Commission has broad powers that include:

e Denying an application for licensure, registration, or
permit, or renewal thereof

e Placing a licensee, registrant, or permittee on pro-
bation

e Suspending a license, registration, or permit for a
period not exceeding 10 years

e Revoking a license, registration, or permit

e Imposing an administrative fine not to exceed
$5,000 for each count or separate offense

e |ssuing a reprimand

The Commission may choose any or all of the above
actions if it finds that the licensee, registrant, permit-
tee, or applicant has:

e been guilty of fraud, misrepresentation, conceal-
ment, false promises, false pretenses, dishonest
dealing by trick, scheme, or device, culpable negli-
gence, or breach of trust in any business transaction
in this state or any other state, nation, or territory;
has violated a duty imposed upon her or him by law
or by the terms of a listing contract, written, oral,
express, or implied, in a real estate transaction; has
aided, assisted, or conspired with any other person
engaged in any such misconduct and in furtherance
thereof; or has formed an intent, design, or scheme
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to engage in any such misconduct and committed
an overt act in furtherance of such intent, design, or
scheme. It is immaterial to the guilt of the licensee
that the victim or intended victim of the misconduct
has sustained no damage or loss; that the damage
or loss has been settled and paid after discovery of
the misconduct; or that such victim or intended vic-
tim was a customer or a person in confidential rela-
tion with the licensee or was an identified member
of the general public. Please note that culpable
negligence is a higher degree of negligence then
simple negligence.

e advertised property or services in @ manner which
is fraudulent, false, deceptive, or misleading in form
or content. The commission may adopt rules defin-
ing methods of advertising that violate this para-
graph. Advertising by real estate team names is an
area of concern of FREC. Currently there is no pro-
hibition for individuals to advertise as teams, but is
such an ad misleading to the public? This is an issue
to watch for in the future.

COMPREHENSION QUESTION 3

A licensee was found guilty of misrepresenta-
tion and breach of trust. His fine was $10,000.
Why was the fine more than $5,000?

FREC may impose any of the disciplinary actions
above if it finds that the licensee, registrant, permit-
tee, or applicant has:

e failed to account or deliver to any person, includ-
ing a licensee under this chapter, at the time which
has been agreed upon or is required by law or, in
the absence of a fixed time, upon demand of the
person entitled to such accounting and delivery, any
personal property such as money, funds, deposit,
check, draft, abstract of title, mortgage, conveyance,
lease, or other document or thing of value, including
a share of a real estate commission if a civil judg-
ment relating to the practice of the licensee's pro-
fession has been obtained against the licensee and
said judgment has not been satisfied in accordance
with the terms of the judgment within a reasonable
time, or any secret or illegal profit, or any divisible
share or portion thereof, which has come into the

licensee's hands and which is not the licensee's
property or which the licensee is not by law or
equity entitled to retain under the circumstances.

However, if the licensee, in good faith, entertains
doubt as to what person is entitled to the account-
ing and delivery of the escrowed property, or if con-
flicting demands have been made upon the licensee
for the escrowed property, which property she or he
still maintains in her or his escrow or trust account,
the licensee must promptly notify the commission of
such doubts or conflicting demands and will promptly:

¢ request that the commission issue an escrow dis-
bursement order determining who is entitled to the
escrowed property, or

e submit the matter to arbitration with the consent of
all parties, or

e seek adjudication of the matter in court by inter
pleader or otherwise, or

e submit the matter to mediation with the written
consent of all parties

The Department may conduct mediation or may
contract with public or private entities for mediation
services. However, the mediation process must be
successfully completed within 90 days following the
last demand or the licensee must promptly employ
one of the other escape procedures contained in this
section. Payment for mediation will be as agreed to in
writing by the parties.

In mediation, a professionally trained
neutral third party facilitates a discus-

sion between the buyer and seller. The
mediator does not have the ability to render a
decision. If the buyer and seller reach a mutu-
ally agreeable solution it is not binding unless
they sign a written mediation settlement
agreement.

If the licensee promptly employs one of the escape
procedures contained herein and abides by the order
or judgment resulting therefrom, no administrative
complaint may be filed against the licensee for failure
to account for, deliver, or maintain the escrowed
property. Under certain circumstances, which the
commission must set forth by rule, a licensee may
disburse property from the licensee's escrow account
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without notifying the commission or employing one
of the procedures listed above. For example, the
buyer of a residential condominium unit delivers to a
licensee written notice of the buyer's intent to cancel
the contract for sale and purchase, as authorized
by section 718.503, ES., or if the buyer of real
property in good faith fails to satisfy the terms in the
financing clause of a contract for sale and purchase,
the licensee may return the escrowed property to
the purchaser without notifying the commission or
initiating any of the procedures listed above.

Escrow Dispute Options

If, in good faith, the licensee is
unsure of who should receive a disbursement,
the licensee must promptly notify the commis-
sion and request either:

® an escrow disbursement order—the com-
mission decides who receives the escrow

e arbitration—a neutral third party decides the
outcome
e adjudication in court—litigation

e mediation—the buyer and seller work with a
neutral third party to reach a mutually agree-
able solution.

The commission may impose punishment if it finds
that the licensee, registrant, permittee, or applicant:

e has failed to deposit money in an escrow account
when the licensee is the purchaser of real estate
under a contract that requires the deposit money
to be placed in an escrow account and to be
applied to the purchase price if the sale closes.

¢ has been convicted or found guilty of, or entered
a plea of nolo contendere to, regardless of
adjudication, a crime in any jurisdiction which
directly relates to the activities of a licensed broker
or sales associate, or involves moral turpitude or
fraudulent or dishonest dealing. The record of a
conviction certified or authenticated in such form
as to be admissible in evidence under the laws of
the state will be admissible as prima facie evidence
of such guilt.

e has had a broker's or sales associate’s license
revoked, suspended, or otherwise acted against,

or has had an application for such licensure denied,
by the real estate licensing agency of another
state, territory, or country.

has shared a commission with, or paid a fee or
other compensation to, a person not properly
licensed as a broker, broker associate, or sales
associate under the laws of this state, for the
referral of real estate business, clients, prospects,
or customers, or for any one or more of the ser
vices set forth in section 475.01(1)(a), ES. For the
purposes of this section, it is immaterial that the
person to whom such payment or compensation
is given made the referral or performed the service
from within this state or elsewhere; however, a
licensed broker of this state may pay a referral fee
or share a real estate brokerage commission with
a broker licensed or registered under the laws of
a foreign state (i.e., a state or government that is
not Florida), so long as the foreign broker does not
violate any law of this state.

is temporarily incapacitated from acting safely and
capably as a broker or sales associate for inves-
tors or those in a fiduciary relation with her or him
because of drunkenness, use of drugs, or tem-
porary mental derangement; but suspension of a
license in such a case will be only for the period of
such incapacity.

has failed, if a broker, to immediately place, upon
receipt, any money, fund, deposit, check, or draft
entrusted to her or him by any person dealing
with her or him as a broker in escrow with a title
company, banking institution, credit union, or
savings and loan association located and doing
business in this state, or to deposit such funds
in a trust or escrow account maintained by her
or him with some bank, credit union, or savings
and loan association located and doing business
in this state, wherein the funds must be kept
until disbursement thereof is properly authorized;
or has failed, if a sales associate, to immediately
place with their registered employer any money,
fund, deposit, check, or draft entrusted to them
by any person dealing with her or him as agent
of the registered employer. The commission
must establish rules to provide for records to be
maintained by the broker and the manner in which
such deposits will be made. A broker may place
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and maintain up to $5,000 of personal or brokerage
funds in the broker's property management
escrow account and up to $1,000 of personal
or brokerage funds in the broker's sales escrow
account. A broker will be provided a reasonable
amount of time to correct escrow errors if there
is no shortage of funds and such errors pose no
significant threat to economically harm the public.
It is the intent of the Legislature that, in the event
of legal proceedings concerning a broker’s escrow
account, the disbursement of escrowed funds not
be delayed due to any dispute over the personal or
brokerage funds that may be present in the escrow
account.

Brokers Maximum Personal
Funding Allowance

Escrow Account Amount

Property Management $ 5,000
Sales $ 1,000

Table 1.1: The Administrative
Complaint Process

Step 1 Complaint is filed

Step 2 Notification sent to licensee
Step 3 Investigation

Step 4 Report to prosecutor

Step b Prosecutor recommendation to
Probable Cause Panel:
a. dismiss, or
b. administrative complaint

Step 6 If disputed, a hearing occurs

Step 7 Administrative Law Judge —
recommended order

Step 8 Final Order — FREC minus the probable
cause panel members

e is confined in any county jail, post adjudication; is
confined in any state or federal prison or mental
institution; is under home confinement ordered in

lieu of institutional confinement; or, through men-
tal disease or deterioration, can no longer safely be
entrusted to competently deal with the public.

e has failed to inform the commission in writing
within 30 days after pleading guilty or nolo conten-
dere to, or being convicted or found guilty of, any
felony.

e has failed in any written listing agreement to include
a definite expiration date, description of the prop-
erty, price and terms, fee or commission, and a
proper signature of the principal(s); and has failed to
give the principal(s) a legible, signed, true, and cor
rect copy of the listing agreement within 24 hours
of obtaining the written listing agreement. The writ-
ten listing agreement cannot contain a provision
requiring the person signing the listing to notify the
broker of the intention to cancel the listing after
such definite expiration date.

¢ has failed, if a broker, to direct, control, or manage
a broker associate or sales associate employed by
such broker. A rebuttable presumption exists that a
broker associate or sales associate is employed by
a broker if the records of the department establish
that the broker associate or sales associate is regis-
tered with that broker. A record of licensure which
is certified or authenticated in such form as to be
admissible in evidence under the laws of the state
is admissible as prima facie evidence of such regis-
tration.

An administrative complaint against a broker, broker
associate, or sales associate must be filed within
five years after the time of the act giving rise to the
complaint or within five years after the time the act is
discovered or should have been discovered with the
exercise of due diligence.

SCENARIO 1

Customer A finally has the nerve to file a com-
plaint against the biggest broker in town. The
customer says the broker misled him in 2005.
Why was the case dismissed by the FREC?

The case was filed beyond the 5 years statute
of limitation.
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CASE STUDY 1

Respondent violated Florida Statute Section
475.25(1)(b) by giving the property inspector
the wrong email address for the buyer in a real
estate purchase transaction, giving the buyer
an altered report instead of the inspector’s
report, and by telling the buyer that the inspec-
tion company would refund the cost of the
inspection when it never offered to make the
refund. By stipulation, the Respondent agreed
to the following penalty: 30 days of suspension
beginning six months after the effective date;
administrative fine of $1,000; investigative
costs of $251.25; and restitution to buyer in the
amount of $25,130.

CASE STUDY 2

Respondent violated Florida Statute Section
475.25(1)(b) by committing an act of breach
of trust by converting his client's earnest
money deposits for his own personal usage;
Section 475.25(1)(d)1 by failing to account and
deliver his client’s earnest money deposits on
demand; Section 475.42(1)(d) for collecting
money in connection with a real estate broker
age transaction in a name other than that of
his registered employer; and Section 475.25(1)
(e) through a violation of Florida Administrative
Code Rule 61J2-14.009 by failing to deliver
escrow deposits to his registered Broker no
later than the end of the next business day.
Penalty: revocation; administrative fine of
$4,000; investigative costs of $561.

BROKERAGE RELATIONSHIP: AGENCY
OR TRANSACTIONAL

8475.255. \\Vithout consideration of the related facts
and circumstances, the mere payment or promise
to pay compensation to a licensee does not deter
mine whether an agency or transactional brokerage
relationship exists between the licensee and a seller,
landlord, buyer, or tenant.

THE BROKERAGE RELATIONSHIP
DISCLOSURE ACT (BRDA)

8475.2701. This legislation was enacted in 1997 to
create the role of the transaction broker, allowing a
licensee to provide limited representation to both par
ties in the same transaction. It is further explained in
sections 475.272-.2801, ES.

The Purpose of BRDA

8475.272. In order to eliminate confusion and provide
for a better understanding on the part of customers in
real estate transactions, the Legislature determined
the intent of the Brokerage Relationship Disclosure
Act is to provide that:

1. Disclosed dual agency as an authorized form of
representation by a real estate licensee in this
state is expressly revoked

2. Disclosure requirements for real estate licensees
relating to authorized forms of brokerage repre-
sentation are established

3. Single agents may represent either a buyer or a
seller, but not both, in a real estate transaction,
and

4. Transaction brokers provide a limited form of nonf-
iduciary representation to a buyer, a seller, or both
in a real estate transaction.

Required Relationship and Transaction
Disclosures

8475.278. There are four types of authorized broker
age relationships a real estate licensee may have
with a buyer or seller:

¢ Transaction Broker—the most common form of rep-
resentation

e Single Agent
¢ No Brokerage Relationship

¢ Designated Sales Associate

In Florida, it is presumed that all licensees are oper
ating as transaction brokers unless a single agent or
no brokerage relationship is established in writing
with a customer. A licensee may change from single
agent to a transaction broker as long as the buyer
and seller, or both, gives consent as required by sec-
tion 475.278(3)(c)2, ES., prior to the change and the
appropriate written disclosure of duties is made to
the buyer and seller.
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While the duties of authorized broker
age relationships apply in all brokerage
activities, the disclosure requirements
of BRDA apply only to residential sales.

Whenever a licensee is representing a buyer or seller
in a capacity other than a transaction broker or if they
are transitioning from one type of authorized relation-
ship to another, disclosure must be provided before,
or at the time of, entering into a listing agreement or
an agreement for representation or before the show-
ing of property, whichever occurs first. The disclosure
must be made in writing and fully describe the duties
of the specified type of brokerage relationship being
entered into.

CONTRACTS BY AN UNLICENSED
PERSON

8475.41. A contract for a commission or compensa-
tion for any act or service is not valid unless the bro-
ker or sales associate has complied with this chapter
in regard to issuance and renewal of the license at
the time the act or service was performed.

For example: John had a valid sales associate license
when he earned a commission from his last clos-
ing. Before his broker issued the commission check,
John's license was revoked by FREC due to an unre-
lated matter. Can John's broker still pay him? Yes,
because his license was valid at the time he per
formed the services. The key is license status at the
time of the service, NOT the license status at the
time of payment.

LICENSE VIOLATIONS AND PENALTIES

8475.42. Any person who violates any of the provi-
sions below is guilty of a misdemeanor of the second
degree unless the punishment is prescribed in this
chapter.

e A person may not operate as a broker or sales
associate without being the holder of a valid and
current active license; therefore, any person who
violates this paragraph commits a felony of the third
degree, punishable as provided in sections 775.082
or 775.083, ES., or, if a corporation, as provided in
section 775.083.

e A person licensed as a sales associate may not
operate as a broker or operate as a sales associate

for any person not registered as her or his employer.

¢ A sales associate may not collect any money in con-
nection with any real estate brokerage transaction,
whether as a commission, deposit, payment, rental,
or otherwise, except in the name of the employer
and with the express consent of the employer; and
no real estate sales associate, whether the holder
of a valid and current license or not, will commence
or maintain any action for a commission or com-
pensation in connection with a real estate broker
age transaction against any person except a person
registered as her or his employer at the time the
sales associate performed the act or rendered the
service for which the commission or compensation
is due.

e A broker or sales associate may not place, or cause
to be placed, upon the public records of any county,
any contract, assignment, deed, will, mortgage,
affidavit, or other writing which purports to affect
the title of, or encumber, any real property if the
same is known to her or him to be false, void, or not
authorized to be placed of record, or not executed
in the form entitling it to be recorded, or the execu-
tion or recording whereof has not been authorized
by the owner of the property, maliciously or for the
purpose of collecting a commission, or to coerce
the payment of money to the broker or sales asso-
ciate or other person, or for any unlawful purpose.
However, nothing in this paragraph will be con-
strued to prohibit a broker or a sales associate from
recording a judgment rendered by a court of this
state or to prohibit a broker from placing a lien on a
property where expressly permitted by contractual
agreement or otherwise allowed by law.

e A person may not operate as a broker under a trade
name without causing the trade name to be noted
in the records of the commission and placed on the
person’s license, or so operate as a member of a
partnership or as a corporation or as an officer or
manager thereof, unless such partnership or corpo-
ration is the holder of a valid current registration.

COMPREHENSION QUESTION 4

Which violation of real estate license law is a
third degree felony?
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CASE STUDY 3

Respondent violated Florida Statute Sections
475.25(1)(d) for failure to account or deliver;
475.25(1)(b) for fraud; 475.24(1)(k) for failure
to place funds received with his employer;
and 475.25(1)(d) for collecting money in a
real estate transaction not in the name of the
employer and without the express consent of
the employer. The Respondent received wired
money into his personal account from a client
for a real estate transaction. He did not have
the consent of the employer to receive these
monies in his personal account, did not turn
the funds over to his employer, did not account
for, nor deliver the deposit to the client upon
demand, and committed fraud in the transac-
tion. Penalty: revocation; investigative costs of
$584.10.

ADVERTISING BY REAL ESTATE
SCHOOLS

8475.4511. No person representing a real estate
school offering and teaching real estate courses
under this chapter will make, cause to be made, or
approve any statement, representation, or act, oral,
written, or visual, in connection with the operation of
the schooal, its affiliations with individuals or entities of
courses offered, or any endorsement of such, if such
person knows or believes, or reasonably should know
or believe, the statement, representation, or act to be
false, inaccurate, misleading, or exaggerated.

A school cannot use advertising of any nature which
is false, inaccurate, misleading, or exaggerated.
Publicity and advertising of a real estate school, or of
its representative, must be based upon relevant facts
and supported by evidence establishing their truth.
One of the areas that FREC is wrestling with is can
a school advertise its pass-fail rate. Can a school do
such or is it misleading per se? Would this informa-
tion be important so a member of the public knows
which school is best for his or her chances to pass
the exam? This is an area to watch to see if upcoming
legislation gives more guidance.

No representative of any school or institution com-
ing within the provisions of this chapter will promise

or guarantee employment or placement of any stu-
dent or prospective student using information, train-
ing, or skill purported to be provided, or otherwise
enhanced, by a course or school as an inducement
to enroll in the school, unless such person offers the
student or prospective student a bona fide contract of
employment agreeing to employ the student or pro-
spective student.

RENTAL INFORMATION

8475.453. Each broker or sales associate who fur
nishes a rental information list to a prospective ten-
ant, for a fee, must provide the tenant with a contract
or receipt. The contract or receipt must contain a pro-
vision for the repayment of any amount over 25%of
the fee to the prospective tenant if he or she does
not obtain a rental. If the rental information list pro-
vided by the broker or sales associate is not current
or accurate in any material respect, the full fee must
be repaid to the prospective tenant upon demand. A
demand from the prospective tenant for the return
of the fee, or any part thereof, must be made within
30 days following the day on which the real estate
broker or sales associate has contracted to perform
services. The contract or receipt must also con-
form to the guidelines adopted by the Commission.
Violation of these provisions is a misdemeanor of the
first degree. In addition to the penalty, the license of
any broker or sales associate who participates in any
rental information transaction which is in violation of
the provisions of section 475.453(1), FS., is subject to
suspension or revocation by the Commission. Figure
1.2 is an example of the notice required by FA.C.
61J2-10.030.

NOTICE PURSUANT TO FLORIDA LAW:

If the rental information provided under this
contract is not current or accurate in any mate-
rial aspect, you may demand within 30 days of
this contract date a return of your full fee paid.
If you do not obtain a rental you are entitled to
receive a return or 75% of the fee paid, if you
make demand within 30 days of this contract
date.

Figure 1.2: Rental Information Notice
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If a prospective tenant paid $50.00 for a rental infor-
mation list and did not obtain a rental, he or she can
receive a $3750 refund (60x75%=3750), if the refund
is requested within 30 days.

BROKERAGE BUSINESS RECORDS

8475.5015. Each broker must keep and make avail-
able to the department books, accounts, and records
that enable the department to determine whether
the broker is in compliance with the provisions of this
chapter. Each broker must preserve at least one leg-
ible copy of all books, accounts, and records pertain-
ing to her or his real estate brokerage business for at
least five years from the date of receipt of any money,
fund, deposit, check, or draft entrusted to the broker
or, in the event no funds are entrusted to the broker,
for at least five years from the date of execution by
any party of any listing agreement, offer to purchase,
rental property management agreement, rental
or lease agreement, or any other written or verbal
agreement which engages the services of the broker.
If any brokerage record has been the subject of or
has served as evidence for litigation, relevant books,
accounts, and records must be retained for at least
two years after the conclusion of the civil action or the
conclusion of any appellate proceeding, whichever is
later, but in no case less than a total of five years as
set above. There is nothing in the law that specifically
mentions emails or text messages. Representatives
of the State have stated it's not required, however it
might be needed to avoid a prosecution in some par
ticular case. In other words maintaining such docu-
ments might be wise for a licensee’s own protection.

SCENARIO 2

An investigator from the DBPR comes to
inspect the office of Broker A. The Investigator
asks to see business records. The broker does
not have copies of all emails and texts. Is he in
violation?

Nothing in the law says emails and texts have
to be kept for five years, however if the texts
and emails are necessary for the broker to
avoid liability, the broker would be well advised
to maintain these as records. In other words he
is not required do so, but the emails and texts
could be needed for the broker to defend a spe-
cific action against him.

AUTHORITY TO INSPECT AND AUDIT

8475.5016. Duly authorized agents and employees of
the Department have the power to inspect and audit
in a lawful manner at all reasonable hours any broker
or brokerage office licensed under this chapter for the
purpose of determining if any of the provisions of this
chapter, Chapter 455, ES., or any rule of either chap-
ter is being violated.

SCENARIO 3

Broker A is in his office and a DBPR investigator
arrives unannounced and requests to review all
business records. The broker agrees to give the
investigator access to the records but at a later,
more convenient time. Is broker in violation?

Yes, the law states that the DBPR has the
power to inspect and audit in a lawful manner
at all reasonable hours any broker or broker
age office licensed under Chapter 475, Florida
Statutes. In most cases, unless there is an
emergency, the investigator will notify the bro-
ker well ahead of the visit.

Audit numbers are up! Be prepared. The length of any
inspection depends on whether the brokerage com-
pany keeps an escrow account. To avoid the require-
ment to perform a monthly reconciliation many
brokerages do not have an escrow account. Instead
they choose to have earnest money held by an inde-
pendent entity.

CASE STUDY 4

Respondent violated Florida Statute Sections
475.5015 by failing to be present for a
scheduled office and escrow audit inspection
and failing to make her brokerage's escrow
accounts available to the Department;
475.25(1)(e) and Florida Administrative Code
Rule 61J2-5.019 by operating as the qualifying
broker of a corporation that did not hold a
current and active license. Penalty: investigative
costs of $660; attendance at two complete
FREC meetings; 10 years of probation, during
which Respondent is to manage no licensees,
maintain no escrow accounts, and is not to
manage rental properties.
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FLORIDA REAL ESTATE COMMISSION
(FREC)

8475.02. The Commission consists of seven mem-
bers appointed by the Governor, subject to confirma-
tion by the Senate. Four members must be licensed
brokers, each of whom has held an active license for
the five years preceding appointment; one member
must be a licensed broker or a licensed sales associ-
ate who has held an active license for the two years
preceding appointment; and two members must be
persons who are not, and have never been, brokers
or sales associates. At least one member of the com-

mission must be 60 years of age or older. The current
members may complete their present terms unless
removed for cause.

In 2010, the Department determined that a licensed
real estate broker or sales associate who holds an
active real estate school permit, chief administra-
tor permit, school instructor permit, or any combina-
tion of such permits issued by the DBPR may serve
on the Florida Real Estate Commission (FREC).
Members are appointed to fouryear terms and may
serve no more than two consecutive terms.

PART II: FLORIDA REAL ESTATE COMMISSION RULES

LEARNING OBJECTIVES
Upon completion of Part Il, the student will be able to:

1. Explain the changes in a brokerage partnership when the general partner withdraws.

2. State the real estate licensing restrictions for officers and directors of a Florida real estate brokerage

corporation.

3. Discuss the factors that determine if a location qualifies as a branch office which must be registered

with the FREC.

4. Review the Commission’s requirements for advertising by real estate firms.

5. Recall the five forms of disciplinary actions imposed by the FREC.

INTRODUCTION

The Florida Statute section 475.05 authorizes the
Real Estate Commission to adopt rules pursuant to
Chapter 120, Laws of Florida. Below is a review of
the Commission rules most relevant to your daily
practice of real estate. The complete list of FREC's
rules can be found in Chapter 61J2 of the Florida
Administrative Code (FA.C.) online at:

<) https://www.flrules.org/gateway/division.
asp?DiviD=283

CHAPTER 61J2-4; PARTNERSHIPS

Real estate brokerage partnerships must be regis-
tered with the Florida Real Estate Commission. The
partnership must contain at least one licensed or
registered active real estate broker. In addition, each
partner that deals with the public must hold a valid
real estate broker license. Under general partner
ship law, when a general partner dies or withdraws,
the partnership is automatically dissolved and a new
partnership must be created. However, for FREC pur
poses, if the business is continued by two or more
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persons, one of whom is an active real estate broker,
the partnership will be able to continue. In this sce-
nario, it is only necessary to cancel, issue, or reissue
registration or licenses reflecting the change in the
organization.

CHAPTER 61J2-5; CORPORATIONS

Corporations must have a legal existence with the
State of Florida before being registered with the
FREC. A registration will not be granted or renewed
for any corporation:

e if it appears that the individual(s) having control of
the corporation has been denied, revoked, or sus-
pended and not reinstated, or

e if a person having control of the corporation has
been convicted of a felony in any court and has not
had civil rights restored for at least five years, or

e if an injunction has been entered against the indi-
vidual for operating as a real estate licensee with-
out a license

When applying this rule, a person is deemed to be
in control of a corporation when the person or their
spouse, children, or member of the household owns
or controls, directly or indirectly, more than 40% of
the voting stock.

All officers and directors of a corporation must be
registered with the FREC. An officer or director can
be either a real estate broker or member of the gen-
eral public. However, a real estate sales associate or
a broker associate may not be a director or officer of
a real estate corporation. Even though a real estate
sales associate or broker associate cannot hold the
titles of either director or officer, they are allowed to
own 100% of the stock of the corporation.

61J2-5.018 Vacancies of Office.

(1) A brokerage shall have at all times registered the
name(s) of its officer(s) and director(s). In the event
that a brokerage has but one active broker, and
such broker dies, resigns, or is unexpectedly unable
to remain in the position as the active broker, then,
in such event, such vacancy shall be filled within
14 calendar days during which no new brokerage
business may be performed by the brokerage or
a licensee registered with the brokerage until a

new active or temporary broker is appointed and
registered with the brokerage.

CASE STUDY 5

Respondent violated Florida Statute Section
475.25(1)(b) by operating as a broker without
the requisite license and by operating as a sales
associate for a company not registered as his
employer; Section 475.25(1)(k) by failing to
place a deposit in an escrow account and failing
to place a deposit with his registered broker;
Section 475.42(1)(d) for collecting money
in a name other than his employer; Section
475.25(1)(e) through a violation of Rule 61J2-
10.038, Florida Administrative Code, for failing
to notify the Department of a change in his
mailing address within 10 days after the change;
and Rule 61J2-14.009, Florida Administrative
Code, for failing to deliver a deposit to his broker
no later than the end of the next business day.
Penalty: Revocation; administrative fine of
$1,000; investigative costs of $57750.

COMPREHENSION QUESTION 5

Who is prohibited from being an officer or
director of a real estate corporation?

CHAPTER 61J2-10; BUSINESS
OPERATIONS

Brokerage Offices

A real estate brokerage must have an office. This
office may be located in a residential location as long
as it is not in violation of local zoning ordinances and
must still have a sign on or about the entrance of
the office—not necessarily on the front door of the
house. A broker may also have a branch office, which
is required to be registered with the FREC.

While there is no clear cut definition of what consti-
tutes a branch office, a mere temporary shelter, on a
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subdivision being sold by the broker, for the protec-
tion of sales associates and customers and at which
transactions are not closed and sales associates are
not permanently assigned, is not deemed to be a
branch office. The permanence, use, and character of
activities customarily conducted at the office or shel-
ter will determine whether it must be registered.

Gifts and Kickbacks

An issue that frequently arises is whether a real
estate licensee can give a gift to a member of the
general public. Permissibility is determined by the
reason the gift is given. For example:

e A real estate licensee refers a buyer to a moving
company and in return receives compensation. This
kickback or rebate, is permissible if the buyer has
been told all the details of this arrangement ahead
of time.

¢ A real estate licensee can share part of their com-
mission with a party of the transaction if full disclo-
sure is made to all interested parties.

e A real estate licensee is usually not allowed to com-
pensate a nonlicensee for the referral of real estate
brokerage business. The only exception can be
found on page 5 of this module (i.e. property man-
ager and a finder's fee).

SCENARIO 4

Broker A recommends to a new buyer to use
ABC moving company, and discloses to the
buyer orally ahead of time that for every referral
the broker gets $100. The new buyer files a
complaint against the broker when ABC drops
his antique piano. Result: no violation of the
licensing law.

While it would have been wise to disclose the
relationship in writing, the Rule does not say it
must be in writing. So there is no violation.

Advertising

Advertising by real estate firms must be designed
so that a reasonable person knows they are dealing
with a real estate licensee. It must always include
the registered name of the brokerage firm. If a licens-
ee's name appears in the advertisement, the name
must be the same as licensed with the Commission.

Informally, the FREC has allowed nicknames to
appear in advertisements as long as they are not
considered to be misleading. When advertising on a
site on the Internet, the brokerage firm name must
be placed adjacent to or immediately above or below
the point of contact information. Point of contact
information refers to any means by which to contact
the brokerage firm or individual licensee including all
mailing addresses, physical street addresses, email
addresses, telephone numbers, and facsimile tele-
phone numbers.

In regard to nicknames, the use of Tom instead of
Thomas would be acceptable. Remember, the allow-
ance is not official and cannot be misleading, so a
prudent person would refrain from using nicknames
such as Skippy or Fair Fiona.

COMPREHENSION QUESTION 6

Is it misleading per se for a sales team to
have a team name that does not include their
last name? For example the “Sunshine Realty
A-team.”

Trade Names

The FREC will not issue a license containing a trade
name that is the same as the real or trade name of
another licensee. Further, no individual partnership or
corporation may be registered under more than one
trade name.

COMPREHENSION QUESTION 7

\When are nicknames allowed to be used in
advertising?
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CHAPTER 61J2-14; FUNDS ENTRUSTED
TO BROKERS - DEPOSITS AND
ESCROWS

Once the parties have entered into a sales contract,
usually the buyer puts down a deposit toward the
purchase of real property. If the deposit is to be held
in escrow by an attorney or a title company, the sales
contract must contain their name, address, and tele-
phone number.

Be aware of the timeline:

e Within 10 days of the due date for every deposit
specified in the sales contract, the buyer's broker
must request in writing that the attorney or title
company verify that the deposit was received
(unless the seller or the seller's agent selected the
attorney or title company to hold the deposit).

e Ten days after the written request was made, the
buyer’s broker must provide the seller’s broker with
a copy of the written verification or written notice
that no verification was received.

e |f the seller is not represented by a broker, then the
buyer’s broker must notify the seller directly in the
same manner described above.

The FREC allows a broker to place a limited amount
of the broker’s personal money in the real estate bro-
kerage escrow account. The amount is $1,000 in the
sales escrow account, and $5,000 in the property
management escrow account.

Note: A broker is not required to maintain an escrow
account and most brokerage do not; however, if a
broker does maintain an escrow account, the broker
age must prepare a monthly reconciliation statement.
The statement must then be reviewed, signed, and
dated by the broker. This is the primary reason many
brokerage firms do not keep escrow accounts.

The role of escrow agent may be one of the most
important roles that a real estate broker undertakes.
Not only is the broker entrusted with the monies of
another, but the broker is required to timely deposit
the funds in an appropriate institution, maintain the
funds until properly instructed as to how and to
whom to disburse, and perform the regular recon-
ciliation of the escrow account to ensure the proper
accounting of the funds being maintained.

Table 1.2: Monthly Escrow Reconciliation
Statement Required Information

e Date the reconciliation was undertaken

e Date used to reconcile the balances

e Name of the bank(s)

e Name(s) of the account(s)

¢ Account number(s)

e Account balance(s) and date(s)

® Deposits in transit

e Qutstanding check identified by date and
check number

e [temized list of the broker’s trust liability

Include any other items necessary to reconcile the
bank account balance(s) with the balance per the bro-
ker's checkbook(s) and other trust account books and
records disclosing the date of receipt and the source
of the funds.

If a broker holding funds in their escrow account
receives conflicting demands from the parties or
if the broker has good faith doubts as to who is
entitled to the escrow funds, the broker must follow
Chapter 61J2-10.032, EA.C., which states:

e \Within 15 business days of receiving the last party’s
demand or of having good faith doubts, the broker
must report in writing the dispute or doubts to the
FREC.

¢ \Within 30 business days of the last demand or of
having good faith doubts, the broker must institute
a settlement procedure and notify FREC of that
action.

Many brokerages feel that the best recourse in this
situation is to request an escrow disbursement order
from FREC. It can be a safe, quick, and inexpensive
way to have the matter decided.

CHAPTER 61J2-24; DISCIPLINARY
MATTERS

This chapter contains the disciplinary guidelines that
the FREC follows when licensees are guilty of vio-
lating Chapter 455 or Chapter 475. These guidelines
give the FREC wide discretion in imposing penalties
and provide for a range of penalties, including differ
entiation between first time violations and second



20 Module 1

and subsequent violations. The order of penalties,
ranging from lowest to highest, is: reprimand, fine,
probation, suspension, and revocation or denial.

The FREC may choose to impose any of the following
disciplinary sanctions:

e Notice of Noncompliance: A violation is consid-
ered a minor violation if it does not result in eco-
nomic or physical harm to a person or adversely
affect the public health, safety, or welfare or create
a significant threat of such harm. The notice of non-
compliance shall only be issued for an initial offense
of a listed minor violation.

e Citations: A citation will be issued for violations
that are not a substantial threat to the health, safety,
and general welfare of the public.

e Mediation: the process whereby a mediator
appointed by the DBPR acts to encourage and facil-
itate resolution of a legally sufficient complaint. It
is an informal process with the objective of assist-
ing the complainant and subject of the complaint to
reach a mutually acceptable resolution.

e Revocation: revocation of a license is permanent
except for a few specific violations.

¢ Probation: Unless otherwise stated in the final
order a term of probation shall be ninety days,
beginning thirty days after the filing of the final
order.

Of all the violations that go before the FREC, improper
handling of escrow funds is considered the most seri-
ous. When the public has entrusted their money to
a broker and the broker mishandles the funds or fails
to properly reconcile the account, the FREC does not
hesitate to take the appropriate and sometimes harsh
action to not only discipline the broker, but to send
the message to the licensee community that escrow
violations will not be treated lightly.

CHAPTER 61J2-26; NONRESIDENT
LICENSURE

An individual does not have to be either a Florida resi-
dent or a United States citizen to qualify for a Florida
real estate license. Applicants are expected to be
knowledgeable in Florida law, statutes, and admin-
istrative rules. They must meet education, experi-
ence, and examination requirements comparable to
the requirements for Florida resident applicants as
prescribed in sections 475.17(2), (6), and 475.175, ES.

Prior to May 4, 2012, Florida nonresident licensees
were required to sign an Irrevocable Consent Form
that would allow legal actions against the licensee
to commence in any county in the State of Florida
where the plaintiff resided. When the governor
approved House Bill 693 during the 2012 legislative
session, the Irrevocable Consent Form requirement
was eliminated.
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PART lil: STATE AND FEDERAL LAWS AFFECTING REAL ESTATE

LEARNING OBJECTIVES
Upon completion of Part Ill, the student will be able to:

1. Describe the purpose for the energy-efficiency rating, radon gas, Residential Swimming Pool Safety Act,

and property tax disclosures.

2. Explain when the lead-based paint, homeowners’ associations, condominiums, and property condition

disclosures are required.

3. Give examples of material facts that must be disclosed to the seller.

4. Recognize special laws that apply to contracts for military personnel.

5. Explain the proper handling and disposition of deposit money or advance rent as required in the Florida

Landlord Tenant Act.

INTRODUCTION

In this section we review state and federal laws
such as Community Development Districts, the
Residential Swimming Pool Safety Act, contracts
with military personnel, and landlord/tenant regula-
tions. Various disclosure requirements are addressed
including radon gas, lead-based paint, property tax,
homeowners' associations, condominiums, property
conditions, and energy-efficiency.

COMMUNITY DEVELOPMENT
DISTRICT (CDD)

A Community Development District, commonly
known as a CDD, is a local special-purpose govern-
ment authorized under the Uniform Community
Development Act of 1980 by Chapter 190 of the
Florida Statutes and is an alternative method for man-
aging and financing infrastructure required to support
community development.

CDDs are legal entities and possess several powers
such as: the right to enter into contracts; the right to
own both real and personal property; adoption of by-
laws, rules, regulations, and orders; the right to sue
and be sued; to obtain funds by borrowing; to issue
bonds; and to levy assessments.

Legal overview of a CDD

e A CDD provides a mechanism to finance, construct,
and maintain community or subdivision infrastruc-

ture improvements. Infrastructure includes water
and sewer collection systems, roads, sidewalks,
drainage and storm water systems, parks, board-
walks, community areas, landscaping, and wet-
lands mitigation.

e A CDD is organized as a special-purpose unit of
local government and operates as an independent
taxing district.

e Because a CDD is an independent special district,
the governing body establishes their own budget
and operates independently of the local govern-
mental entity within the scope of specific and very
limited powers.

e A CDD does not have police powers and cannot
regulate land use or issue development orders;
those powers reside with the local general-purpose
government (city or county).

e The primary function of a CDD is to issue tax
exempt bonds to construct infrastructure such as
roads, water and sewer lines, recreational facilities,
etc.

e CDDs are designed to pay for themselves.
Theoretically, the cost of growth is allocated pro-
portionately by levying special assessments on
the lands which receive the benefit of the improve-
ments.

e Under ideal circumstances, the CDD provides a
more efficient method of paying the operation and
maintenance expense of infrastructure and related
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services. However, there are inherent risks, espe-
cially during the recent economic downturn. If a
CDD goes into foreclosure or only sells a small per
centage of lots, owners could find themselves pay-
ing disproportionately high fees.

e CDDs may replace HOAs, but have board powers.
As is true for all communities, the professional-
ism of the board members directly contributes to
or detracts from the operation and harmony of the
neighborhood.

Required Disclosure Language

Subsequent to the establishment of a district under
Chapter 190, ES., each contract for the initial sale of
a parcel of real property and each contract for the ini-
tial sale of a residential unit within the district must
include, immediately prior to the space reserved in
the contract for the signature of the purchaser, the
following disclosure statement in boldfaced and con-
spicuous type which is larger than the type in the
remaining text of the contract:

COMMUNITY DEVELOPMENT DISTRICT
DISCLOSURE- FS. section 190.048

THE (Name of District) COMMUNITY
DEVELOPMENT DISTRICT MAY IMPOSE
AND LEVY TAXES OR ASSESSMENTS,
OR BOTH TAXES AND ASSESSMENTS,
ON THIS PROPERTY. THESE TAXES AND
ASSESSMENTS PAY THE CONSTRUCTION,
OPERATION, AND MAINTENANCE COSTS OF
CERTAIN PUBLIC FACILITIES AND SERVICES
OF THE DISTRICT AND ARE SET ANNUALLY
BY THE GOVERNING BOARD OF THE
DISTRICT. THESE TAXES AND ASSESSMENTS
ARE IN ADDITION TO COUNTY AND OTHER
LOCAL GOVERNMENTAL TAXES AND
ASSESSMENTS AND ALL OTHERTAXES AND
ASSESSMENTS PROVIDED FOR BY LAW.

ENERGY-EFFICIENCY RATING

A prospective buyer of a building must be provided
with a copy of an information brochure notifying the
buyer of the option for an energy-efficiency rating on
the building. The brochure must be given at the time
of or prior to the buyer’s execution of the contract for
sale and purchase pursuant to section 553.996, FS.

The Department of Community Affairs provides free
copies of this brochure.

RADON GAS

A radon disclosure must be provided at the time of,
or prior to, the execution of the sale or purchase of
any building as well as prior to the execution of a
rental agreement for any building. This disclosure is
not required for residential transient occupancy pro-
vided the occupancy is for 45 days or less in duration
as further discussed in Section 509.013 [12].

RADON GAS

Radon is a naturally occurring radioactive gas
that when it has accumulated in a building in
sufficient quantities, may present health risks to
persons who are exposed to it over time. Levels
of radon that exceed federal and state guide-
lines have been found in buildings in Florida.
Additional information regarding radon and
radon testing may be obtained from your county
health department (Chapter 404.056(5), ES.).

LEAD-BASED PAINT DISCLOSURE

Many houses and apartments built before 1978 have
paint that contains lead (called lead-based paint). Lead
from paint, chips, and dust can pose serious health
hazards if not taken care of properly.

Federal law—Lead-Based Paint Hazard Reduction Act
of 1992,42 U.S.C Section 4852d—requires that indi-
viduals receive certain information before renting or
buying pre-1978 housing:

e Landlords must disclose known information on
lead-based paint and lead-based paint hazards
before leases take effect. Leases must include a
disclosure form about lead-based paint.

e Sellers must disclose known information on lead-
based paint and lead-based paint hazards before
selling a house. Sales contracts must include a dis-
closure form about lead-based paint. Buyers have
up to 10 days to check for lead hazards.

Housing excluded from the disclosure requirement:

e housing built after 1977 (Congress chose not to
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cover post-1977 housing because the Consumer
Product Safety Commission (CPSC) banned the
use of lead-based paint for residential use in 1978)

® zero-bedroom units, such as efficiencies, lofts, and
dormitories

e |eases for less than 100 days, such as vacation
houses or short-term rentals

¢ housing for the elderly (unless children live there)

¢ housing for the handicapped (unless children live
there)

e rental housing that has been inspected by a certi-
fied inspector and found to be free of lead-based
paint

e foreclosure sales

PROPERTY TAX DISCLOSURE

A prospective purchaser of residential property must
be given the following disclosure summary at or
before the execution of the contract regardless of the
age of the dwelling. Pursuant to section 689.261, ES.,
it must either be included in the contract or must be
provided by the seller.

PROPERTY TAX DISCLOSURE SUMMARY

BUYER SHOULD NOT RELY ON THE
SELLER'S CURRENT PROPERTY TAXES
AS THE AMOUNT OF PROPERTY TAXES
THAT THE BUYER MAY BE OBLIGATED
TO PAY IN THE YEAR SUBSEQUENT TO
PURCHASE. A CHANGE OF OWNERSHIP
OR PROPERTY IMPROVEMENTS TRIGGERS
REASSESSMENTS OF THE PROPERTY THAT
COULD RESULT IN HIGHER PROPERTY
TAXES. IF YOU HAVE ANY QUESTIONS
CONCERNING VALUATION, CONTACT THE
COUNTY PROPERTY APPRAISER'S OFFICE
FOR INFORMATION.

HOMEOWNERS’ ASSOCIATION
DISCLOSURE

A purchaser who is buying in a coommunity that man-
dates membership in a homeowners’ association
(HOA) must be given a disclosure of said requirement
prior to the execution of the contract for sale and pur
chase. This disclosure must be provided by either the

developer or the seller. If the required disclosure is
not given to the buyer prior to the execution of the
contract, the buyer has the option to void the contract
in writing within three days after receipt of the disclo-
sure summary or prior to closing, whichever occurs
first. The buyer’s right may not be waived by the buyer
but terminates at closing. The exact language of the
disclosure can be found in Section 720.401, ES.

COMPREHENSION QUESTION 8

Is an HOA disclosure required prior to contract
execution for all residential property sales
within a HOA community?

CONDOMINIUM DISCLOSURE

Chapter 718, ES., requires a developer and a nonde-
veloper unit owner disclosure prior to the sale of a
condominium. While the language of these disclo-
sures vary between a developer and nondeveloper,
both require that the disclosure be given prior to the
execution of the sales contract. The language of both
forms is contained in section 718.503, ES. If a real
estate licensee provides to, or otherwise obtains for,
a prospective purchaser the documents described in
this subsection, the licensee is not liable for any error
or inaccuracy contained in the documents.

DISCLOSURE OF MATERIAL FACTS

Florida law requires real estate licensees to disclose
material facts affecting the value of residential prop-
erty which are not readily observable to the buyer.
The information is considered material to the extent
that if the information had been disclosed, the sales
contract would not have been signed or the terms
may have been negotiated differently.

Physical material facts that affect the value of residen-
tial property can generally be measured monetarily.
The court can determine the amount of damages due
to a leaky roof or termite infestation, compare it with
the purchase price and cost to repair the damages,
and then decide whether the value was materially
affected.
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If a bucket has been placed in the
m attic to collect rainwater from a leak-

ing roof, it must be disclosed that the
roof is leaking. However, if the bucket is placed
in the middle of the living room and the buyer
can see the rain water going into the bucket
from the ceiling, neither the seller nor licensee
needs to disclose what is in clear view.

Property Condition—Johnson v. Davis

The landmark case in the area of disclosures is the
case of Johnson v. Davis, 480 So.2d 625 (Florida
1985). Prior to this case, the rule was caveat emptor,
buyer beware, which is still the rule in commercial real
estate contracts. In Johnson v. Davis, the Supreme
Court of Florida held that:

...where the seller of a home knows of facts
materially affecting the value of the property
which are not readily observable and are not
known to the buyer, the seller is under a duty to
disclose them to the buyer. This duty is equally
applicable to all forms of real property, new and
used.

The Court next held in Rayner v. Wise that the
doctrine in Johnson also applied to real estate pro-
fessionals. This meant that the seller or licensed real
estate professional must disclose material facts that
affect the value of the property which are not readily
observable and are not known to the buyer. This duty
to disclose can also be found in Chapter 475, ES. The
case law does not mandate the manner in which dis-
closure must take place, whether written, oral, or any
specific form.

used by many real estate professionals
to comply with the property condition
disclosure requirement. \Whether writ-
ten or oral, disclosure:

E A Seller’s Disclosure is a common form

e is required in all residential real property
transactions

e s not required in commercial transactions

e must disclose material facts not readily
observable to the buyer that affect value

While disclosing a leaking roof is not a hard determi-
nation to make, other situations can be more difficult
to determine if they are considered an unknown
material defect. What if a halfway house is going in
across the street? \What if the halfway house is going
in five houses down? What if it is public record that
the property is zoned for this type of occupancy? At
this time, these questions have not been addressed
by legal decisions.

Some might argue that you cannot go wrong with
disclosing, but what if the seller tells you not to and
you owe the seller a fiduciary duty as a single agent?
In other words, it is not always clear what the legal
obligation is in these situations. Standards of Practice
1-9 of the 2016 REALTOR® Code of Ethics states,
“Information concerning latent material defects is not
considered confidential information.” Please note that
the Code of Ethics does not apply to all licensees,
only members of NAR. Remember, if the seller asks
you not to tell or in any situation, you always have the
option to seek legal counsel.

COMPREHENSION QUESTION 9

If a seller represented by a transaction broker
reveals that their home experienced flood
damage several years ago but they covered it
up with new carpeting, is the broker required
to disclose this information to potential buyers?

Sinkholes

When there is a non-observable sinkhole on the
property, it is clear that it should be disclosed. Less
clear is whether there is a duty to disclose a repaired
sinkhole on the property. Correlate this with the situa-
tion of a repaired roof leak. It would be uncommon to
disclose that in the past the roof leaked, when there
is no leak now.

Although the law is unclear about a repaired sinkhole,
Florida law does provide direction when an insur
ance claim is processed for a sinkhole repair. Section
6277073, ES., requires the professionally prepared
sinkhole report and certification to be filed with the
County Clerk of the Court:
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e when an insurer has paid a claim
e as a precondition to accepting payment for a loss

e upon completed foundation repairs or building
stabilization

Disclosure of a sinkhole claim. Section

627.7073(2)(c), ES. (2005), states: The seller
of real property upon which a sinkhole claim has been
made by the seller and paid by the insurer must dis-
close to the buyer of such property, before the clos-
ing, that a claim has been paid and whether or not the
full amount of the proceeds was used to repair the
sinkhole damage.

Stigmatized Property

Fortunately, some areas of the law have made it clear
what one should disclose and what one should not.
Section 689.25, ES., states that if the property was a
site of a homicide, suicide, or death it is not a mate-
rial fact which must be disclosed. Other situations
are not as clear. Further, according to Florida law, HIV
and AIDS status are not material facts that must be
disclosed in a real estate transaction. No cause of
action arises against a real estate licensee or owner

for failure to disclose that the occupant of the prop-
erty is infected with HIV/AIDS.

What if a seller believes their house is haunted? Is the
listing agent or seller required to disclose this belief
to prospective buyers? The law is silent on haunting.
Your best course of action is to consult your broker
and/or legal counsel.

COMPREHENSION QUESTION 10

Broker A knows that a house has a reputation
for being haunted and fails to disclose to the
buyer that fact. The buyer closes on the house
and then files a complaint to the DRE for failing
to disclose a material fact that affects the value
of the property. What is the result of the broker
failing to disclose this fact?

Table 1.3: Disclosure Guide

following conditions:*

Energy-Efficiency

Condominium
Association:

Sinkholes:

Property Condition:
the value

Property disclosures should be provided prior to contract execution under the

Type Application
CDD: Prior to initial sale of real property or a residential unit in a CDD

Rating: The buyer of a building must be given an information brochure
Radon Gas: Any building, except for residential transient rentals less than 45 days
Lead-based Paint: Most residential housing built before 1978, see exceptions list
Property Tax: All residential properties

HOA: When membership is mandatory

All condominium units in residential transactions
When a claim has been made and paid by an insurer

All residential property when material facts not readily observable affect

*refer to the Florida Statutes for more specifics on each disclosure.
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RESIDENTIAL SWIMMING POOL
SAFETY ACT

The Residential Swimming Pool Safety Act, Chapter
515, ES., went into effect in the year 2000. It requires
certain safety features to be installed on newly con-
structed homes with swimming pools to prevent
drowning of a young child or medically frail elderly
person.

To pass the final inspection and receive a certificate
of completion, a residential swimming pool must
meet one of the following safety features pursuant to
Section 515.27 ES.:

e The pool must be isolated from access to a home
by an enclosure that meets the pool barrier require-
ment.

e There must be an approved safety pool cover.

e All doors and windows with direct access from
the home to the pool must be equipped with an
approved exit alarm system with minimum sound
pressure ratings.

e All doors providing direct access from the home to
the pool must be equipped with a self-closing, self-
latching device with the release mechanism at least
54 inches above the floor.

The failure to equip a new residential home and
pool with at least one of the above safety features
is a second-degree misdemeanor. No penalty will be
imposed if the person, within 45 days after arrest or
issuance of a summons or a notice to appear, has
equipped the pool with at least one safety feature
as listed above and has attended a drowning preven-
tion education program. However, the requirement of
attending a drowning prevention education program
is waived if such program is not offered within 45
days after issuance of the citation.

8515.33, ES., Information required to be furnished
to buyers—A licensed pool contractor, on entering
into an agreement with a buyer to build a residential
swimming pool, or a licensed home builder or devel-
oper, on entering into an agreement with a buyer to
build a house that includes a residential swimming
pool, must give the buyer a document containing the
requirements of this chapter and a copy of the pub-
lication produced by the department under section
515.31 that provides information on drowning preven-
tion and the responsibilities of pool ownership.

CONTRACTS WITH MILITARY
PERSONNEL

An active member of the United States Armed
Forces, the United States Reserve Forces, or
the Florida National Guard, collectively known as
servicemember, may terminate a contract to pur
chase real property, prior to closing, by providing to
the seller or mortgagor on the property a written
notice of termination under the following circum-
stances:

e servicemember is required, by permanent change
of station orders, to move 35 miles or more from
the location of the property

e servicemember is released from active duty and
the property is more than 35 miles for the mem-
ber's home of record

e servicemember receives orders to move into gov-
ernment quarters, or the member becomes eligible
to live in government quarters, or

e servicemember receives temporary duty orders to
move more than 35 miles from the location of the
property and the temporary duty orders exceed 90
days

The notice to the seller or mortgagor canceling the
contract must be accompanied by either a copy of the
official military orders or a written verification signed
by the servicemember’'s commanding officer. Upon
termination of the contract, the member is entitled to
a full refund of the deposit within seven days.

The law may not be waived or modified by agreement
of the parties under any circumstances. 8689.27 ES.,
(2003).

COMPREHENSION QUESTION 11

When military personnel are required to move
more than 35 miles from the location of the prop-
erty during active duty, what proof is required to
terminate a real estate purchase contract?
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LANDLORD-TENANT REGULATIONS

The most current laws can be seen by going to the
2016 Florida Statutes at: www.flsenate. gov/Laws/
Statutes. The Landlord-Tenant Act Chapter 83, ES., is
divided into three sections:

e Part |: Nonresidential Tenancies
e Part |I: Residential Tenancies
e Part lll: Self-service storage space

Residential Tenancies

For the purposes of this section, the discussion con-
cerning landlord-tenant regulations will focus solely
on the regulations in residential tenancies. Part Il of
the Landlord-Tenant Act applies to the rental of dwell-
ing units. It does not apply to the following:

e residency or detention in a facility, whether public
or private, when residence or detention is incidental
to the provision of medical, geriatric, educational,
counseling, religious, or similar services

e transient occupancy in a hotel, condominium,
motel, rooming house, or similar public lodging, or
transient occupancy in a mobile home park

e occupancy by a holder of a proprietary lease in a
cooperative apartment

e occupancy by an owner of a condominium unit

e occupancy under a contract of sale of a dwelling
unit or the property of which it is a part in which the
buyer has paid at least 12 months’ rent or in which
the buyer has paid at least one month's rent and a
deposit of at least 5% of the purchase price of the

property.

Disposition of Deposit Money or Advanced Rent

883.49, ES. This is one of the more important sec-
tions of the Landlord-Tenant Act. When a landlord
or his/her agent receives deposit money or advance
rent, they must hold the money in one of three man-
ners:

¢ Hold the total amount of such money in a separate
noninterest-bearing account in a Florida banking
institution for the benefit of the tenant or tenants.
The landlord cannot commingle such moneys with
any other funds of the landlord.

¢ Hold the total amount of such money in a separate
interest-bearing account in a Florida banking insti-
tution for the benefit of the tenant or tenants, in
which case the tenant will receive and collect inter

est in an amount of at least 75% of the annualized
average interest rate payable on such account or
interest at the rate of 5% per year, simple interest,
whichever the landlord elects. The landlord cannot
commingle such moneys with any other funds of
the landlord.

e Post a surety bond with the clerk of the circuit court
in the county in which the dwelling unit is located
in the amount of the security holdings or $50,000,
whichever is less.

The landlord shall, in the lease agreement or within
30 days after receipt of advance rent or a secu-
rity deposit, give written notice to the tenant which
includes disclosure of the advance rent or security
deposit. Subsequent to providing such written notice,
if the landlord changes the manner or location in
which he or she is holding the advance rent or secu-
rity deposit, he or she must notify the tenant within
30 days after the change as provided in paragraphs
(a)-(d) (see following bullet points). The landlord is
not required to give new or additional notice solely
because the depository has merged with another
financial institution, changed its name, or transferred
ownership to a different financial institution. This sub-
section does not apply to any landlord who rents
fewer than five individual dwelling units. Failure to
give this notice is not a defense to the payment of
rent when due. The written notice must:

e Be given in person or by mail to the tenant

e State the name and address of the depository
where the advance rent or security deposit is being
held or state that the landlord has posted a surety
bond as provided by law

e State whether the tenant is entitled to interest on
the deposit

e Contain the following disclosure:

ADVANCE RENT AND SECURITY DEPOSIT
DISCLOSURE

YOUR LEASE REQUIRES PAYMENT OF
CERTAIN DEPOSITS. THE LANDLORD
MAY TRANSFER ADVANCE RENTS TO THE
LANDLORD’'S ACCOUNT AS THEY ARE DUE
AND WITHOUT NOTICE. WHEN YOU MOVE
OUT, YOU MUST GIVE THE LANDLORD YOUR
NEW ADDRESS SO THAT THE LANDLORD
CAN SEND YOU NOTICES REGARDING YOUR
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DEPOSIT. THE LANDLORD MUST MAIL
YOU NOTICE, WITHIN 30 DAYS AFTER YOU
MOVE OUT, OF THE LANDLORD'S INTENT
TO IMPOSE A CLAIM AGAINST THE DEPOSIT.
IF YOU DO NOT REPLY TO THE LANDLORD
STATING YOUR OBJECTION TO THE CLAIM
WITHIN 15 DAYS AFTER RECEIPT OF THE
LANDLORD'S NOTICE, THE LANDLORD WILL
COLLECT THE CLAIM AND MUST MAIL YOU
THE REMAINING DEPOSIT, IF ANY.

IFTHE LANDLORD FAILSTO TIMELY MAIL YOU
NOTICE, THE LANDLORD MUST RETURN THE
DEPOSIT BUT MAY LATER FILE A LAWSUIT
AGAINST YOU FOR DAMAGES. IF YOU FAILTO
TIMELY OBJECTTO A CLAIM, THE LANDLORD
MAY COLLECT FROM THE DEPOSIT, BUT YOU
MAY LATER FILE A LAWSUIT CLAIMING A
REFUND.

YOU SHOULD ATTEMPT TO INFORMALLY
RESOLVE ANY DISPUTE BEFORE FILING A
LAWSUIT. GENERALLY, THE PARTY IN WHOSE
FAVOR A JUDGMENT IS RENDERED WILL
BE AWARDED COSTS AND ATTORNEY FEES
PAYABLE BY THE LOSING PARTY.

THIS DISCLOSURE IS BASIC. PLEASE REFER
TO PART Il OF CHAPTER 83, FLORIDA
STATUTES, TO DETERMINE YOUR LEGAL
RIGHTS AND OBLIGATIONS.

Upon the vacating of the premises for termination of
the lease, if the landlord does not intend to impose a
claim on the security deposit, the landlord will have
15 days to return the security deposit together with
interest if otherwise required, or the landlord will have
30 days to give the tenant written notice by certified
mail to the tenant’s last known mailing address of his
or her intention to impose a claim on the deposit and
the reason for imposing the claim. The notice must
contain a statement in substantially the following
form:

NOTICE OF CLAIM

This is a notice of my intention to impose
a claim for damages in the amount of
$ upon your security deposit,
due to . It is sent to you
as required by Chapter 83.49(3), ES. You are
hereby notified that you must object in writing
to this deduction from your security deposit
within 15 days from the time you receive this
notice or | will be authorized to deduct my claim
from your security deposit. Your objection must
be sent to (landlord’s address).

Unless the lease states otherwise,

section 83.49(5), FS., does allow the

landlord some breathing room when a
tenant vacates the premises prior to the expira-
tion of the lease term and fails to give the land-
lord at least seven days' advance written notice
to vacate. Failure of the tenant to give such
notice shall relieve the landlord of the notice
requirement of section 83.49(3)(a), but shall
not waive any claim the tenant may have to any
part of the security deposit.

As referred to in section 475.25(1)(d), ES., when
facing conflicting demands on money in escrow, a
real estate broker is required to notify the Florida Real
Estate Commission. However, section 83.49 prevails
over conflicting provisions in Chapter 475 and per
mits licensed real estate brokers to disburse security
deposits and deposit money without having to com-
ply with the notice and settlement procedures con-
tained in section 475.25(1)(d).

In most landlord/tenant disputes the burden is on the
landlord to keep careful documentation. A meticu-
lous paper trail will help keep potential conflicts to a
minimum.
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COMPREHENSION QUESTION 12

Broker A has conflicting demands on a security
deposit in her escrow account. The tenant says
he did not damage the property by putting holes
in the wall for pictures and the landlord says the
holes were not there before the tenant moved in
so the tenant must have made them. Broker A
disburses the money as set forth by 83.49 to the
landlord. The tenant files a complaint to the DRE
for the broker failing to follow the procedure set
out in 475.25(1) d, Florida Statutes. Why is the
case dismissed?

Landlord’s Obligation to Maintain Premises

883.51. The law provides that the landlord must pro-
vide screens installed at the commencement of the
tenancy (without qualification as to whether such
item is covered in a lease agreement) and repair the
screens once annually during the tenancy.

Restoration of Possession to Landlord

883.62. In an action for possession, after entry of
judgment in favor of the landlord, the clerk must
issue a writ to the sheriff describing the premises and
commanding the sheriff to put the landlord in posses-
sion after 24 hours’ notice conspicuously posted on
the premises. The new law clarifies that Saturdays,
Sundays, and legal holidays do not stay the 24-hour
notice period.

Retaliatory Conduct

883.64. It is unlawful for a landlord to discriminato-
rily increase a tenant’s rent or decrease services to
a tenant, or to bring or threaten to bring an action for
possession or other civil action, primarily because the
landlord is retaliating against the tenant. In order for
the tenant to raise the defense of retaliatory conduct,
the tenant must have acted in good faith.

Furthermore, the law provides for two additional
instances of retaliatory conduct:

¢ where the tenant has paid rent to a condominium,
cooperative, or homeowners' association after
demand from the association in order to pay the
landlord’s obligation to the association, and

e where the tenant has exercised his or her rights
under local, state, or federal fair housing laws

Termination of Rental Agreement by a
Servicemember

Any servicemember may terminate his or her rental
agreement by providing the landlord with a writ-
ten notice of termination to be effective on the date
stated in the notice that is at least 30 days after the
landlord'’s receipt of the notice if any of the following
criteria are met:

e the servicemember is required, pursuant to a per
manent change of station orders, to move 35 miles
or more from the location of the rental premises

e the servicemember is prematurely or involuntarily
discharged or released from active duty or state
active duty

e the servicemember is released from active duty
or state active duty after having leased the rental
premises while on active duty or state active duty
status and the rental premises is 35 miles or more
from the servicemember’s home of record prior to
entering active duty or state active duty

e after entering into a rental agreement, the service-
member receives military orders requiring him or
her to move into government quarters or the ser
vicemember becomes eligible to live in and opts to
move into government quarters

e the servicemember receives temporary duty
orders, temporary change of station orders, or
active duty orders to an area 35 miles or more from
the location of the rental premises, provided such
orders are for a period exceeding 60 days

¢ the servicemember has leased the property, but
prior to taking possession of the rental premises,
receives a change of orders to an area that is 35
miles or more from the location of the rental
premises

The above is pursuant to Chapter 83.682, ES.
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COMPREHENSION QUESTION 13

A sergeant in the Air Force is renting a house
near Patrick Air Force Base. The sergeant
has three years left on his military service
obligation. Due to the peaceful nature of the
world, the government decides his service is no
longer needed. Can the sergeant get out of his
lease? What if the lease specifically states that
members of the military cannot get out of their
leases even if they get early discharge?

Prohibited Provisions in Rental Agreements

A provision in a rental agreement is void and unen-
forceable to the extent that it purports to waive or
preclude the rights, remedies, or requirements set

forth in Chapter 83.47 ES.

COMPREHENSION QUESTION 14

The tenant moved out of Landlord Kevin's unit
on October 15. Shower tiles were damaged and
need to be replaced. By what date must Kevin
mail his Notice of Claim on the security deposit
to the tenant?

COMPREHENSION QUESTION 15

Does the notice requirement change if the
tenant vacated the premises prior to the
expiration of the lease term and did not give at
least seven days written notice of vacating?
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MODULE 1 REVIEW - CORE LAW

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the
back of the book.

1

In a mandatory
homeowners’ association
the required disclosure must
be provided by the:

developer or seller.
broker or sales associate.
mortgage company.
closing agent.

Qa o oo

A fiduciary duty is owed by:

a transaction broker.
a single agent.
all real estate licensees.

all parties in a real estate
transaction.

Qa o oo

3.

4,

A broker who owns a
brokerage firm and a referral
company may be issued
upon request:

dual licenses.
blanket permits.

Qa o oo

multiple licenses.

A real estate license is
required when acting as a/
an:

a. attorney-in-fact for the
purpose of the execution of
contracts.

b. individual selling their own
real property.

c. salaried employee for an
owner of an apartment
community who works on
site.

d. leasing agent who is paid
on a transactional basis.

multiple operations permits.

5. Under the license law, it is

presumed that all licensees
are operating as:

single agents.

transaction brokers.
broker associates.

seller's agents.

o 0 oo

How did you do? Remember, we have instructors available to assist you throughout your learning experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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Module 1 — Comprehension Answer Key

4 MODULE 1
COMPREHENSION ANSWER KEY

Secretary Olivia mailed the license renewals to the DBPR for all three general partners of Bamboo Realty
one week before the deadline. Unfortunately, the envelope was damaged and they were delayed in the
mail. The status of all three broker licenses became involuntarily inactive for five days until they were suc-
cessfully renewed online. What was the status of the partnership’s registration during those five days?
The partnership was canceled automatically during that period of time. The license or registration
of at least one active broker member must be in force.

If your license expires on March 31 and you do not complete the renewal requirements on time, what is
the status of your license on April 17 If you miss the renewal deadline, your license status becomes
involuntarily inactive the first day of the next license period.

A licensee was found guilty of misrepresentation and breach of trust. His fine was $10,000. Why was the
fine more than $5,000? The commission can impose a fine up to $5,000 per offense. Two separate
offenses would amount to a $10,000 fine.

Which violation of real estate license law is a third degree felony? A person who operates as a broker or
sales associate without a valid or current license is committing a third degree felony.

Who is prohibited from being an officer or director of a real estate corporation? A sales associate or bro-
ker associate may not be an officer or director of a real estate corporation.

Is it misleading per se for a sales team to have a team name that does not include their last name? For
example the “Sunshine Realty A-team.” While it cannot be said that it is a per se violation, in all likeli-
hood if this issue came before FREC it would be ruled a misleading advertisement. However each
case would have to be determined on an individual basis.

When are nicknames allowed to be used in advertising? The FREC permits nicknames to be used in
advertising as long as they are not misleading; however, the licensee’s last name must appear as it
is licensed with the commission.

Is an HOA disclosure required prior to contract execution for all residential property sales within a HOA
community? If the homeowners’ association mandates membership, then the HOA disclosure is
required prior to contract execution for all residential sales.

If a seller represented by a transaction broker reveals that their home experienced flood damage several
years ago but they covered it up with new carpeting, is the broker required to disclose this information to
potential buyers? Yes, the Brokerage Relationship Disclosure requires all licensees to disclose all
known unobservable facts that materially affect a property’s value.
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COMPREHENSION ANSWER KEY

10.

1.

12.

13.

14.

15.

Broker A knows that a house has a reputation for being haunted and fails to disclose to the buyer that fact.
The buyer closes on the house and then files a complaint to the DRE for failing to disclose a material fact
that affects the value of the property. What is the result of the broker failing to disclose this fact? The
“fact” that a house is haunted is not a material fact that would have to be disclosed. Therefore that
matter would not be prosecuted by the DRE.

When military personnel are required to move more than 35 miles from the location of the property during
active duty, what proof is required to terminate a real estate purchase contract? In order to terminate a
real estate purchase contract or rental agreement, the servicemember must provide either a copy
of the official military orders or a written verification signed by the servicemember’'s commanding
officer.

Broker A has conflicting demands on a security deposit held by her in the escrow account. The tenant says
he did not damage the property by putting holes in wall for pictures and the landlord says the holes never
existed and the tenant did it. Broker A disburses the money as set forth by 83.49 to the landlord. The ten-
ant files a complaint to the DRE for the broker failing to follow the procedure set out in 475.25(1) d, Florida
Statutes. Why is the case dismissed? Case is dismissed because Chapter 83 controls this matter and
as long as Section 83.49 was followed, the requirements of F.S. 475.25 need not be followed.

A sergeant in the Air Force is renting a house near Patrick Air Force Base. The sergeant has three years
left on his military service obligation. Due to the peaceful nature of the world, the government decides his
service is no longer needed. Can the sergeant get out of his lease? What if the lease specifically states
that members of the military cannot get out of their leases even if they get early discharge? The sergeant
would be able to get out of the lease. Having a clause in the lease with a statement that service-
members cannot get out of their lease is not enforceable because it attempts to waive or circum-
vent the law.

The tenant moved out of Landlord Kevin's unit on October 15. Shower tiles were damaged and need to
be replaced. By what date must Kevin mail his Notice of Claim on the security deposit to the tenant? To
comply with the notice requirement Landlord Kevin must mail his notice by November 14, which is
within 30 days of the tenant’s departure.

Does the notice requirement change if the tenant vacated the premises prior to the expiration of the lease
term and did not give at least seven days written notice of vacating? If the tenant vacated the premises
prior to the expiration of the lease term and did not give at least seven days written notice of vacat-
ing, the landlord does not have to follow the 30-day notice requirement. However, the tenant is still
owed whatever is due from the balance of the security deposit.
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MODULE 2

Complying with TRID:
The Federal Loan Estimate and Closing
Disclosure Rules

By Ken Harney

Ken is a nationally-syndicated real estate colummnist for the Washington Post Writers
Group. His column, the “Nation’s Housing,” appears in cities across the country and
bas received numerous professional awards. He also writes for Inman News, an online
real estate information service. Ken has served as both a member of the Federal Reserve
Board’s Consumer Advisory Council and the U.S. Department of Housing and Urban
Development’s Working Group on Computerized Loan Originations.

Note to Students: There are possibly some changes afoot!
Read this August 2016 blog post from module author Kenneth Harney.
Check our website BertRodgers.com for updates.

CFPB hints at CD Fix

By Ken Harney
August 2016

Here's some sort-of-good news: Remember a few months back when the
Consumer Financial Protection Bureau announced that it would welcome
comments about how to improve its TRID (TILA-RESPA Integrated
Disclosure) rule? Well, the agency got a bunch from real estate licensees
and NAR. Top on the list: The need to give agents direct access to the
Closing Disclosure form (CD) before the closing.

Late last fall, after TRID took effect, realty agents across the country
began discovering that TRID had created a situation where lenders would
not send them a copy of the CD, the replacement document for the old
HUD-1. Lenders and title agents said federal privacy regulations prohibited
them from supplying the CD to agents of the buyer. This denial of access
made it more difficult for licensees to provide the traditional sort of advice
to their clients about the closing details, including possible errors on the
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form. Although title agencies and some realty boards created workarounds
— substitute closing statements that did not contain information that might
trigger privacy concerns — the whole process seemed unnecessarily clunky.

NAR urged the CFPB to fix this disclosure problem and guess what? The
CFPB agreed. In a new proposed rule amending TRID, the agency now
says it plans to issue revised guidelines on the matter. Most important:
The bureau said it “understands that it is usual, accepted and appropriate
for creditors and settlement agents to provide a closing disclosure to
consumers, sellers and their real estate brokers or other agents.”

In the proposal, the CFPB said it hopes to issue clarifying language allowing
lenders — at their discretion — to provide separate CD forms to the buyer and
the sellers.

What might that mean in practical terms? The general direction sounds
positive but what's with the reference to “at their discretion”? Will licensees
soon be able to tell a lender, “hey, the CFPB has said it's okay for you to give
me a copy of the buyer’s CD, so let me have it?” And will the lender then
have the "discretion” to then tell them to bug off? Or will sharing of the
buyer’s CD, like the sharing of the HUD-1, become standard practice?

The simple answer bere is: We’re going to have to wait and

see exactly what the CFPB adopts in its rule, which won’t be
for a while. The agency is accepting comments on its voluminous
proposed technical changes to TRID until October;

and then will take montbhs to come out with final rules.

Until then, I'm guessing that some lenders and title agencies will be willing
to provide licensees with CDs, based on the CFPB's quote above about
"“usual, accepted and appropriate.” But others may take a strict legal view
and say — sorry guys. Our lawyers are advising us that until the CFPB
publishes a final rule that eliminates our liability for privacy violations, we are
sticking with our policy and not giving realty agents copies of buyers’ CDs.

Which is why | call it sort-of-good news. Hassles over CDs and closing are
almost certain to be cleared up once the CFPB puts out its final guidance. In
the meantime, if lenders are not cooperative, read them what the CFPB said
and see how it goes. It's certainly worth a try.

RESOURCES: Al resources for this module are on page 119.
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LEARNING OBJECTIVES

Upon completion of Module 2, the student will be able to:

1. Understand the core requirements of the TILA-RESPA Integrated Disclosures Rule that covers
most mortgage and home purchase transactions.

2. Represent the interests of homebuyers through the mortgage shopping, evaluation, and

application processes.

3. Through knowledge of TRID, function as a pivotal commmunications point in the TRID process,
linking lender, title, and settlement agents with their clients’ and customers’ needs, as well as
helping clients/customers supply the information these service providers require in a timely

manner.

4. Guide clients/customers through the settlement documents, fees, and timing requirements.

5. Intervene on clients’” and customers’ behalf to prevent needless delays immediately before and

at settlement.

INTRODUCTION

The federal TILA-RESPA Integrated Disclosure (TRID)
rule, which took effect October 3, 2015, initiated a
series of changes that have dramatically altered the
transactions of homebuyers, mortgage borrowers,
lenders, title insurance agents, and real estate profes-
sionals in profound ways. Created by the Consumer
Financial Protection Bureau (CFPB) and spelled out in
nearly 1,900 pages of text, the rules introduced new
disclosure forms and a lengthy list of procedural man-
dates covering almost every step in the home mort-
gage process, from shopping through settlement. It
also imposed potentially harsh penalties for lenders
and other service providers who fail to adhere to the
rules.

£) TRID Guide for Real Estate Professionals:
(http://www.consumerfinance.gov/regula-
tions/integrated-mortgage-disclosures-under-
the-real-estate-settlement-procedures-act-regula-
tion-x-and-the-truth-in-lending-act-regulation-z/)

TRID's coverage is broad: Its disclosure requirements
extend to virtually all closed-end mortgages used to
purchase homes or refinance existing mortgages.
However, certain types of loan transactions are
exempt:

e Home equity lines of credit (HELOCs)
® Reverse mortgages

e Loans secured by mobile homes not attached to
the land

e No-interest second mortgages made for down pay-
ment assistance, energy efficiency, or foreclosure
avoidance

e |oans made by a creditor who makes five or fewer
mortgages in a single year

The disclosures and rules do not apply in all-cash
transactions.

Though the principal legal responsibilities under TRID
fall upon lenders, other participants in the home
financing process, including real estate licensees,
have important roles to fulfill as well. The most crucial
role for licensees is to represent the interests of their
clients/customers throughout the process, whether
they are the buyers or the sellers. This can mean
everything from walking first time home purchasers
through the early stages of the mortgage shopping
process now governed by TRID—immediately before
the initial disclosure requirements take effect—to
staying in close communication with lenders, and title
and settlement service providers at every key point
in the transaction to ensure that there are no prob-
lems that could harm their buyers and sellers during
or before the final closing. Licensees have a special
role in helping buyers and sellers understand the fees
they are being charged at settlement.
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TRID is complex. Many lenders, title agencies, and
real estate professionals have struggled with the
rules. Large numbers of transactions, especially in
the first year after TRID took effect, experienced lon-
ger times from contract to closing than they typically
had under the previous regulatory regime. Lenders
found TRID's requirements for complete accuracy
in disclosures difficult to achieve and significant
numbers of mortgage loan files contained technical
errors, according to studies conducted by auditors.
One study by the ratings agency Moody'’s at the end
of 2015 found that an extraordinary 90% of the mort-
gage files delivered into the secondary market for
securitization contained compliance violations of one
type or another.

BACKGROUND OF TRID: WHY THE
FEDERAL GOVERNMENT CHANGED
THE RESPA AND TILA DISCLOSURES
AND PROCEDURES

TRID traces its origin back to three Congressional
actions, two of them decades ago:

¢ Passage of the Consumer Credit Protection Act
of 1968, which included as its Title |, the Truth in
Lending Act (TILA). Title | sought to make finan-
cial products for consumers more understandable
to the general public by mandating disclosure of
Annual Percentage Rates (APRs) in mortgages and
other forms of credit.

e Passage of the Real Estate Settlement
Procedures Act (RESPA) in 1974, which mandated
upfront disclosure of home mortgage terms to
potential borrowers along with the itemization and
estimated amounts of fees necessary to close the
loan.

e Passage of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010, which
among many other changes, transferred rule-mak-
ing authority and oversight of TILA and RESPA to the
new Consumer Financial Protection Bureau from
the Federal Reserve Board and the Department of
Housing and Urban Development respectively.

Dodd-Frank also directed the CFPB to combine Truth
in Lending disclosures and RESPA disclosures into a
single, standardized form designed to help consum-
ers understand mortgages and their costs before
they signed up for them. Until the TRID disclosures
took effect in 2015, most homebuyers received sepa-
rate Truth in Lending and RESPA disclosures when

they applied for a loan—the so-called TILA and GFE
(Good Faith Estimates) forms. At settlement, buyers
and sellers received the HUD-1 closing disclosure,
which itemized the final fees and service charges for
both parties.

During the past decade, however, certain limitations
and drawbacks of the traditional mortgage and settle-
ment disclosures became evident. Since they were
separate forms, overseen by two different federal
agencies interpreting two distinct statutes, lenders
and consumers sometimes found that the informa-
tion provided was overlapping and the language
inconsistent and confusing. Critics also pointed out
that estimates of final closing fees provided on the
GFE too often were lower than what homebuyers
and refinancers found on the HUD-1 at final settle-
ment. Prior to 2010 there was little federal oversight
and minimal imposition of penalties when differ-
ences in up-front estimates compared with the fees
demanded at final settlement were significant and led
to last minute surprises and financial shocks at settle-
ments. Also, although federal regulations required
lenders and settlement agents to provide copies
of the HUD-1 closing document at least one day in
advance of the settlement for review by buyers and
sellers, the HUD-1 was often delivered immediately
before or at the closing, allowing for little or no time
for advance review and checks for errors.

All of this was accentuated during the housing and
mortgage crisis that began in 2006-2007. Critics said
the lack of accuracy and transparency of mortgage
disclosures led to some of the abuses that triggered
the crisis itself: Consumers did not understand the
loans they were signing up for, and federal disclo-
sures did not inform them about risky features of
certain loans, such as negative amortization, large
prepayment penalties, interest-only, and balloon pay-
ments.

The Dodd-Frank Act sought to remedy this lack of
transparency by instructing the new consumer advo-
cacy agency created by the law—the CFPB—to
develop new, more effective disclosures that would
better inform buyers about mortgage mechanics
and their costs. Pursuant to this mandate, the CFPB
published proposed rules that would create a new,
combined disclosure for mortgage borrowers at appli-
cation and a new closing disclosure.

After extensive testing of alternative disclosure forms
with focus groups plus recommendations from
industry and academic experts, the Bureau published
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a revised set of rules and forms, with implementation
set for 2015. This became what is now known as the
TILA-RESPA Integrated Disclosure rule or TRID.

£) (Text of the TRID Rule: http://www.consum-
erfinance.gov/regulations/integrated-mort-
gage-disclosures-under-the-real-estate-settle-
ment-procedures-act-regulation-x-and-the-truth-
in-lending-act-regulation-z/).

#) See also The TILA-RESPA Integrated
Disclosures Guide to the Loan Estimate and
Closing Disclosure Forms (http://files.consumerfi-
nance.gov/f/201503_cfpb_tila-respa-integrated-
disclosure-guide-to-the-loan-estimate-and-clos-
ing.pdf).

Overview of the Disclosure Changes

The TRID rules seek to remedy most of the problems
of the previous system. All the new disclosures are
geared to helping the applicant/borrower to “know
before you owe," in the words CFPB uses to describe
its reforms.

The new disclosures are in much more understand-
able language than their predecessors. And they
guarantee the consumer adequate time to consider
the information at each stage—as much as 10 days
for comparison shopping before formally commit-
ting to accept a lender’s offer, and three days prior
to settlement to study the final terms. Note that the
primary focus of the disclosures is the homebuyer or
borrower rather than the home seller.

At the end of the process, however, there is a two-
page settlement disclosure exclusively for the seller,
with no reference to the buyer’s costs or terms.

£) (TRID Disclosure Timeline Example: http://
www.consumerfinance.gov/know-before-
you-owe/)

NEW DISCLOSURE FORMS

Among the most important changes, TRID introduced
the Loan Estimate (LE), which took the place of both
the TILA and GFE, and the Closing Disclosure (CD),
which replaced the HUD-1. The Loan Estimate sum-
marizes the key information an applicant needs to
understand the nuts and bolts of a mortgage quote:
monthly payments, taxes, insurance payments, dis-
closure of potentially risky features, itemized closing
costs, recording fees, homeowner association pay-

ments, and cash needed to close.

The LE must either be delivered or sent by the lender
to the applicants no later than three business days
after an application is received. Applicants can apply
to multiple lenders and obtain an LE from each in
order to compare rates, loan fees, and settlement
costs before making a final choice. Before issuing
the LE, loan officers are allowed to provide mortgage
shoppers a preliminary or pro forma set of estimates
on costs, but must clearly indicate that this is not an
actual loan estimate and thus the terms are subject
to change. Borrowers have up to 10 days to consider
any lender’s Loan Estimate before accepting or reject-
ing it.

The Closing Disclosure, which details all final settle-
ment expenses, must be delivered to the borrower
no later than three business days before the sched-
uled consummation of the loan, which is defined as
the date on which the consumer becomes contrac-
tually bound to the lender. This gives the borrower,
often with the advice and counsel of the real estate
licensee, the ability to ask questions about specific
charges or discrepancies between the final figures
and those contained in the Loan Estimate. Home sell-
ers also receive a version of the CD describing costs
such as real estate commissions and sellerpaid taxes
and transactional fees. This is usually provided by the
title or settlement agent. Both parties in the transac-
tion may also receive settlement statements show-
ing disbursement of funds, usually provided by the
title or settlement agent. These are permitted, but not
regulated, by TRID.

To the consumer, the LE and CD represent the most
visible elements in the changes brought about by
TRID. But to the professionals involved in real estate
and finance transactions—from mortgage lenders
and brokers to real estate licensees—the intricate
rules for how and when to prepare, deliver, and make
necessary revisions to the information in these forms
are far more important, even daunting. The more
these professionals know about the specific require-
ments of TRID, the better equipped they will be to
serve the interests of their buyers and sellers.

THE LOAN ESTIMATE: A DETAILED
WALK-THROUGH

For most home purchasers, the Loan Estimate rep-
resents a significant improvement in their ability to
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understand their mortgage financing options com-
pared with the information they received via the
Good Faith Estimates and Truth in Lending forms.
Real estate professionals who truly understand the
requirements of the Loan Estimate will be in the
position to guide borrowers through the details and
to help them use the LE to shop among competing
lenders.

Coverage

Lenders must provide a Loan Estimate whenever a
consumer applies for a closed-end home mortgage
with the exceptions noted earlier in this module. As
an example, a licensee might be involved in a trans-
action where the property seller is willing to “take
back” a note as part of the terms, thereby providing
mortgage money to the buyer. If the seller was offer
ing to make this arrangement solely for this trans-
action and extended no other such loans during the
course of a year, TRID would not apply. However, if
the seller was a rental home investor who regularly
offered take-back financing to purchasers, and has
made more than five such loans during the previous
12 months, TRID rules would apply.

Certain types of loans that had been subject to fed-
eral Truth in Lending disclosures requirements, but
not RESPA disclosure requirements, are now sub-
ject to TRID. These include loans secured by vacant
land consisting of 25 or more acres of land as well
as construction loans. For these categories of mort-
gages, which Florida licensees may encounter period-
ically, both the LE and he CD must be issued by the
creditor under the same timelines as standard home
purchase mortgages. Note: Under the current regula-
tions, all-cash purchases of property are not subject
to TRID.

Timing and Delivery

Lenders must provide applicants a Loan Estimate, by
directly handing it to them, placing it in the U.S. mail,
or via electronic delivery, within three business days
of the receipt of the application. A business day under
TRID is defined as “a day on which the creditor’s
offices are open to the public for carrying on substan-
tially all of its business functions.”

Additionally, the Loan Estimate must be delivered or
placed in the mail no later than the seventh business
day before consummation of the loan, meaning the
day on which the borrower becomes legally obligated
to the lender. If the lender fails to deliver or place the

LE in the mail within the required three days, it is a
violation of TRID and cannot be “cured” by a re-issue.
This violation, in turn, could mean the lender faces
difficulty later in selling the loan into the secondary
market, so the three day rule is crucially important.
Note that the delivery rule does not mean a licensee’s
buyer must receive the Loan Estimate within three
days, rather that it must have been placed in the mail
within that timeline if not hand delivered or sent via
electronic means. Once in receipt of the LE, buyers/
borrowers have up to 10 days to shop further before
indicating to the lender that it is their intent to accept
the terms and proceed with the transaction.

Restrictions on the Lender before Issuing the
Loan Estimate

Since many home purchasers traditionally shop for
financing by checking websites or contacting lend-
ers for rate quotes, TRID imposes new restrictions
on lenders before shoppers formally apply for a loan.
They cannot:

e Charge consumers loan-related fees before issu-
ance, except for a “reasonable” fee to access their
credit reports and scores. This means no application
fees, appraisal charges, underwriting fees, and so
on.

e Require shoppers to provide documents that verify
information about the shopper’s qualifications for
the loan prior to issuance of the LE. This includes
verifications of employment or income and copies
of sales contracts.

Definition of application. Since the TRID dis-
closure clock begins when there is an appli-
cation, its definition is important to know. An
application requires six components:

1. The name of the applicant(s)

2. The applicants’ annual income to qualify for
the size loan they are seeking

3. The applicants’ Social Security Number(s),
enabling the lender to order credit reports
and scores

4. The address of the property to be financed
5. An estimated value of the property

6. The amount of the mortgage requested for
the purchase
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If any of the six essential components are not pro-
vided, a bona fide application has not been made.
That allows shoppers to provide four or five of the key
pieces of information to lenders and obtain non-bind-
ing quotations.

The Loan Estimate Form (LE)

The uppermost line on the Loan Estimate form con-
tains a sentence that licensees should emphasize
to homebuyers: “Save this Loan Estimate to com-
pare with your Closing Disclosure.” One of the cen-
tral purposes of TRID is to discourage lenders from
inaccurately estimating their fees at the application
stage only to raise them at the final closing. Since
consumers are guaranteed three days to study and
understand the Closing Disclosure, retaining the Loan
Estimate for later comparison, line by line, with the
CD, is essential.

Note that in the upper right hand

corner, where the word Product

appears, lenders are required to
disclose whether the mortgage being offered
contains “any payment features that may
change the periodic payment” such as negative
amortization, interest only, step payment (such
as a five-year hybrid ARM) or a “seasonal”
payment plan (such as some loans made to
school teachers, which do not require payments
during the summer months.)

Page One Contents

The first page of the LE offers an overview of the
terms of the loan being offered—the loan amount,
the rate type, (fixed or variable), the term in years,
loan type (conventional or FHA/VA), the interest rate
quoted by the lender, the monthly principal and inter
est costs, and whether the loan documents contain
a prepayment penalty clause or a balloon payment
requirement. It also provides the name and address of
the lender, which may be different from the affiliation
of the loan officer with whom the applicant has been
dealing. If the loan officer is a mortgage broker origi-
nating loans for multiple lenders, the actual lender's
name should be on the LE, not the broker’s name.
Other disclosures include the projected monthly
escrows, total closing costs, and the estimated
amount of cash the borrower will need to close the

transaction. There is also a link for the buyer/borrower
to the CFPB's special page for mortgage applicants
(www.Consumerfinance.gov/mortgage-estimate)
for additional information on using or understanding
the Loan Estimate.

Page Two Contents

The second page of the LE covers the four major cat-
egories of closing charges the borrower can expect.
These include:

¢ Loan costs. These are especially important for bor
rowers to compare among lenders since they can
differ significantly. Licensees can be of real help to
homebuyers by pointing them out. What is Lender
A charging your homebuyer for origination of the
mortgage versus Lender B? How many loan points
(a point is equal to 1% of the loan amount)? How
much for underwriting? Loan processing, applica-
tion, and potentially other lenderrelated charges?

e Services not subject to shopping or choice by
the applicant. These are the necessary services
that the lender contracts for but that the borrower
cannot shop for. These include the appraisal fee,
which can vary significantly depending upon the
lender’s choice of the appraiser, appraiser manage-
ment company fee, and the perceived complexity
of the valuation. Note here that the LE does not
break out the two key components of appraisal that
affect costs to the borrower—the fee charged by
the actual appraiser, and the additional fee added
to that cost by an appraisal management company.
Applicants can request a breakout for comparisons
among competing lenders, but they are not permit-
ted to actually choose an appraiser. Other services
contracted for solely by the lender include credit
reports and scores, flood zone determinations, tax
status research, and monitoring of any changes.

e Services the applicant can shop for individually.
Title-related charges can represent a significant
percentage of total closing costs and applicants
are free, in fact encouraged by the CFPB, to
shop and compare. They are also free to accept
recommendations from licensees as to which title
and settlement companies offer the best services
and the best performances in complying with
TRID and conducting closings efficiently and with
minimal delays. Note that the LE only references
the estimated costs of lender title insurance, but
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all buyers are free to request owner title insurance,
which may result in cost savings and better
coverage against title-related problems that arise
after the closing.

Other costs. These include local government taxes
(recording and transfer fees), standard prepaid
items, the initial escrow payment at closing for
homeowner’s hazard insurance, mortgage insur
ance if applicable, and property taxes. These should
all be relatively consistent figures among compet-
ing lenders, if they have their data sources correct.

e Cash to close. This adds up all the key charges that
must be paid by the applicant—the down payment,
plus closing costs, adjustments for seller credits,
and the upfront deposit on the mortgage. It is

useful for licensees advising homebuyers to focus
their attention on this bottom line number. Some
buyers are shocked when they learn exactly how
much cash they are going to need to have at the
closing. Under the previous GFE system, there was
no “cash to close” line item, an omission the LE
corrects.

Page Three Contents

Additional useful information about the
mortgage. This page provides useful tracking
detail about the mortgage officer who made the
loan (license number, email, and phone contact
information) in the event that issues arise later. It also
provides estimated payments after five years that can
be used for comparison shopping.
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Save this Loan Estimate to compare with your Closing Disclosure.

Loan Estimate

DATE ISSUED
APPLICANTS
PROPERTY

EST. PROP. VALUE

Loan Amount

LOAN TERM

PURPOSE

PRODUCT

LOAN TYPE O Conventional OFHA OVA O

LOANID #

RATELOCK ONO OYES, until
Before closing, your interest rate, points, and lender credits can
change unless you lock the interest rate. All other estimated
closing costs expire on

Can this amount increase after closing?

Interest Rate

Monthly Principal & Interest

See Projected Payments below for your
Estimated Total Monthly Payment

Prepayment Penalty

Does the loan have these features?

Balloon Payment

Payment Calculation

Principal & Interest

Mortgage Insurance

Estimated Escrow
Amount can increase over time

Estimated Total
Monthly Payment

Estimated Taxes, Insurance
& Assessments
Amount can increase over time

This estimate includes In escrow?
[ Property Taxes

[JHomeowner’s Insurance

O other:

See Section G on page 2 for escrowed property costs. You must pay for other
property costs separately.

Estimated Closing Costs

Includes in Loan Costs + in Other Costs -
in Lender Credits. See page 2 for details.

Estimated Cash to Close

Includes Closing Costs. See Calculating Cash to Close on page 2 for details.

Visit www.consumerfinance.gov/mortgage-estimate for general information and tools.
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Closing Cost Details
A. Origination Charges E. Taxes and Other Government Fees
% of Loan Amount (Points) Recording Fees and Other Taxes
Transfer Taxes
F. Prepaids

Homeowner’s Insurance Premium ( months)
Mortgage Insurance Premium ( months)

Prepaid Interest ( perday for days@ )
Property Taxes ( months)

G. Initial Escrow Payment at Closing

Homeowner’s Insurance per month for  mo.

B. Services You Cannot Shop For Mortgage Insurance per month for  mo.
Property Taxes per month for  mo.
H. Other

I. TOTAL OTHER COSTS (E+F + G + H)

C. Services You Can Shop For

J. TOTAL CLOSING COSTS

D+1
Lender Credits

Calculating Cash to Close

Total Closing Costs (J)
Closing Costs Financed (Paid from your Loan Amount)

Down Payment/Funds from Borrower
Deposit

Funds for Borrower

Seller Credits

Adjustments and Other Credits

D. TOTAL LOAN COSTS (A + B + C) Estimated Cash to Close
Adjustable Payment (AP) Table Adjustable Interest Rate (AIR) Table
Interest Only Payments? Index + Margin

Initial Interest Rate

Optional Payments?

Minimum/Maximum Interest Rate

Step Payments? Change Frequency

Seasonal Payments? First Change

Monthly Principal and Interest Payments Subsequent Changes
First Change/Amount Limits on Interest Rate Changes
Subsequent Changes First Change

Maximum Payment Subsequent Changes
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Additional Information About This Loan

LENDER MORTGAGE BROKER
NMLS/___ LICENSE ID NMLS/___ LICENSE ID
LOAN OFFICER LOAN OFFICER
NMLS/___ LICENSEID NMLS/___ LICENSE ID
EMAIL EMAIL
PHONE PHONE
ompariso Use these measures to compare this loan with other loans.
Total you will have paid in principal, interest, mortgage insurance, and loan costs.
In 5 Years y P P P 949
Principal you will have paid off.
Annual Percentage Rate (APR) Your costs over the loan term expressed as a rate. This is not your interest rate.
Total Interest Percentage (TIP) The total amount of interest that you will pay over the loan term as a
percentage of your loan amount.

Other Considerations

Assumption If you sell or transfer this property to another person, we
[T will allow, under certain conditions, this person to assume this loan on the original terms.
[ will not allow assumption of this loan on the original terms.

Late Payment If your payment is more than ___ days late, we will charge a late fee of

Refinance Refinancing this loan will depend on your future financial situation, the property value, and
market conditions. You may not be able to refinance this loan.

Servicing We intend
[] to service your loan. If so, you will make your payments to us.
[ to transfer servicing of your loan.

Confirm Receipt

By signing, you are only confirming that you have received this form. You do not have to accept this loan because you have signed or
received this form.

Applicant Signature Date Co-Applicant Signature Date

Source: Loan Estimate Form: (http://files.consumerfinance.gov/f/201403_cfpb_loan-estimate_model-form-H24.pdf)
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Miscellaneous Rules Governing the LE

“Good Faith” on the LE. Lenders who issue Loan
Estimates to applicants are expected to provide their
estimates on fees in good faith, with the most accu-
rate information they have at the time. If they don't
have what they consider reliable information on a
specific line item, they must inform the applicant that
there is a possibility of change, when reliable informa-
tion becomes available. As a general rule, lenders are
presumed to have acted in good faith if the estimates
they provide are not higher than what the borrower is
asked to pay on the Closing Disclosure. But the rules
recognize that at times it may not be possible for
every estimate to be exactly accurate; sometimes the
information itself is subject to unpredictable changes.

To accommodate this, the rules allow for certain situ-
ations where the lender may charge more on the CD
than estimated on the LE. These include:

e Changes in estimated fees for services when the
applicant shopped for services and chose a vendor
that was not included on the lender’s written list of
service providers. That written list must accompany
the LE when it is delivered or mailed.

e Changes in estimated prepaid interest charges and
escrow impounds.

Tolerances. For certain fees that are not within the
immediate control of the lender, the rules provide
limited tolerances—wiggle room, in effect—for
changes. In advising clients/customers on financing
issues, licensees can alert them to the categories of
estimates that are subject to tolerances and those
which are not.

¢ 10% tolerances. For charges related to third-party
services and recording fees paid for by the bor
rower, there is a 10% cumulative tolerance allow-
ance for changes between the LE and the CD. This
means that the lender may charge the borrower
more than the amount disclosed on the LE as long
as the total sum of the changes added together do
not exceed the sum of all such charges by 10%.

e Zero tolerances. The rules prohibit increases in
disclosed charges for fees paid to the lender, mort-
gage broker, or any affiliate of either, or any increase
for fees paid to unaffiliated third party vendors if the
lender did not permit the applicant to shop. There
is no tolerance for estimates on local government
transfer fees, property insurance premiums, prop-
erty taxes, homeowners’ association dues, con-

dominium or cooperative fees. For any charges
that exceed tolerance thresholds, the lender must
refund the excess within 60 calendar days after
consummation of the loan.

Revisions and corrections to Loan Estimates. As
a general rule, lenders are bound to the estimates
of fees they provide in the LE. But under certain cir
cumstances, they may issue revisions. These can be
important to licensees and their buyers because issu-
ance of the revised LE under some circumstances
may affect the timing of the closing. Revisions may
be issued when:

e Changed circumstances occur after the provision of
the LE to the applicant that cause changes to settle-
ment costs in excess of tolerance rules.

e Changed circumstances occur that affect the con-
sumer’s eligibility for the loan terms promised.
For example, the income information provided by
the applicant turns out to be lower than the actual
income, rendering the applicant ineligible.

¢ The interest rate was not locked when the LE was
provided, and locking the rate causes the loan
points or lender credits to change.

e The consumer indicates intent to proceed with the
transaction more than 10 days after the LE was pro-
vided.

What exactly are changed circumstances? The
TRID rules are highly specific:

e An extraordinary event occurs beyond the control
of any interested party or some other unexpected
event affecting the consumer or the home financ-
ing transaction. Example: a hurricane or earthquake
or other natural disaster that damages the property
or requires higher closing costs.

e A situation where information that the lender relied
upon about the applicant or the transaction is found
to be inaccurate after the LE is issued. Example:
the lender provides an estimate for title-related
charges but the title agency goes out of business
during underwriting.

e New information becomes available about the
borrower or the transaction that the lender was
unaware of but did not rely upon when providing
the LE. Example: a neighbor files a claim contesting
the boundary of the property the borrower plans to
purchase.
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Timing for revisions to the Loan Estimate. As
a general rule, the lender must deliver, place in the
mail, or send electronically a revised LE for the bor
rower within three business days after receiving the
information requiring correction or revision.

Exceptions to the seven day waiting period
between issuance of the LE and the CD. As noted
above, lenders must deliver or send the LE at least
seven business days in advance of the delivery of the
CD. This gives the borrower adequate time to review
the details of the LE before reviewing the CD. But
there may be circumstances where a faster comple-
tion of the loan transaction is essential and a seven
day waiting period may not be helpful. For example,
if a foreclosure was imminent on an owner’s home
and could only be prevented by a faster than usual
delivery of the loan proceeds to the owner, the rules
would allow an exception. A circumstance that occa-
sions the needs for a waiver of the seven day require-
ment must be a “bona fide personal emergency.”

Summary of Timing Issues with the LE

A buyer shops for a home and may possibly obtain
a pre-approval from a lender to help qualify for the
property(ies) that he or she is interested in. Once the
buyer formally applies to one or more lenders (i.e.,
provides the six key elements of an application) TRID
kicks in and the lender must deliver or place in the
mail or electronically send a Loan Estimate within
three business days. The buyer has up to 10 days
to determine whether to move ahead—to indicate
“intent to proceed”—on the LE that offers what
the buyer considers to be the most favorable terms.
After this point, the sales contract timing governs the
issuance of the Closing Disclosure (three days before
consummiation), but absent changed circumstances,
the closing cannot take place any sooner than seven
days after delivery of the LE.

THE CLOSING DISCLOSURE FORM (CD)

The Closing Disclosure replaced the traditional HUD-1
settlement document and the final Truth in Lending dis-
closure but has a similar function for the homebuyer
and the seller: It summarizes all the important terms
and costs of the transaction. Unlike the HUD-1, how-
ever, the CD is not a disbursement document showing
borrower/buyer debits and credits and real estate com-
mission fees for both sides of the transaction.

That is typically now accomplished using a settlement

statement prepared by the title/settlement agent, as
discussed below. As with the Loan Estimate, primary
legal responsibility for the contents of the Closing
Disclosure rests with the lender, although the rule
allows the lender to rely on information provided by
other parties to the transaction, including the settle-
ment agent and real estate licensees.

Timing

The lender is responsible for providing the CD to the
borrower/buyer no later than three business days
before consummation of the transaction, the point at
which the borrower becomes contractually obligated
to the lender under state law. Since the purpose of the
three day period is to allow the consumer adequate
time to review all final terms, ask questions, and
identify any problems or discrepancies between the
CD and either the LE or the sales contract, licensees
should encourage their buyers to make the necessary
effort to do so.

A separate version of the CD must also be provided
to the seller, but can be delivered by the settlement
agent rather than the lender no later than the
consummation date. As with the LE, the buyer may
waive the three day waiting period if there is a “bona
fide personal financial emergency” that requires it.

NOTE: TRID assumes that the closing

can occur seven days after the CD is

provided to the borrowers by mail.
This is informally known as the “mailbox rule.”
Settlement may occur sooner if the lender
can demonstrate that the CD was received
electronically, via hand delivery or courier.

For electronic deliveries, the borrower must meet
E-Sign requirements. That is, there must be:

e Consent by the borrowers in advance before the
documents can be sent to them

e Notice given to the borrowers of their right to
receive the CD on paper

¢ Notice to the borrowers on how to withdraw con-
sent to receive the CD electronically

The flow chart below shows how the closing or con-
summation day of the week interacts with the seven
day and three day timelines.
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www.alta.org/cfpb/

Three-Day Closing Disclosure Rule

American Land

- Title Association

Monday

Tuesday

Wednesday

Thursday

Friday

Saturday

KDisclosures
Due Preceding Preceding Preceding Preceding Preceding Preceding
* Hand deliver Thursday Friday Saturday Monday Tuesday Wednesday
¢ Deliver by courier
with signed
\ receipt
/
Mail Preceding Preceding Preceding Preceding Preceding Preceding
Disclosures Monday Tuesday Wednesday Thursday Friday Saturday
- /

Note: If a federal holiday
falls in the three-day
period, add a day for
disclosure delivery.

The three-day period is measured by days, not
hours. Thus, disclosures must be delivered
three days before closing, and not 72 hours
prior to closing.

Disclosures may also be delivered
electronically on the disclosures
due date in compliance with E-Sign
requirements.

Closing Disclosure (CD) Form

Page One Contents

This is the general information page, providing a
review of the basic mortgage terms, loan features
(e.g., prepayment penalties, balloon payment require-
ments when applicable), projected principal, interest,
mortgage insurance and escrow payments, esti-
mated taxes and insurance costs, plus the closing
cost total, and the amount of cash needed to close.
All these should track the LE; if they don't, the bor
rower needs to ask the lender for an explanation and
possibly corrections.

Page Two Contents

On this page the closing costs are broken down in
detail: Origination charges such as points and fees,
third party loan-related services the lender obtained,
service charges the borrower shopped for such as
title, government fees and taxes, prepaid expenses
for the loan, the initial escrow payment at closing,
plus any other fees the borrower will be expected to
pay. Note again that these should track the informa-
tion disclosed earlier on the LE.

Page Three Contents
This offers a side-by-side comparison of the estimated

dollars needed for the buyer/borrower to close versus
earlier estimates in the LE. If there are significant
divergences, the lender needs to explain.

Page Four Contents

This page has a variety of helpful information for the
homebuyer about the loan, such as: Is the mortgage
assumable by a subsequent purchaser of the prop-
erty? What penalty are you liable for if you make a late
payment? Can the lender call the loan, that is, require
immediate repayment of the full amount owed for
a specific reason? Will the lender accept partial pay-
ments? The page also provides information on the
escrow account and loan details for borrowers taking
out an adjustable rate mortgage.

Page Five Contents

The final page of the CD supplies the borrower with
the names and contact information for all the key ser
vice providers in the transaction—the lender, mort-
gage broker if applicable, real estate brokers, and
the settlement agent. It also alerts the buyers that
the lender is supposed to provide them a copy of the
appraisal used to value the house at no cost at least
three days before closing.
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This form is a statement of final loan terms and closing costs. Compare this

L L
CI oSl ng D'SCIOSU re document with your Loan Estimate.
Closing Information Transaction Information Loan Information
Date Issued Borrower Loan Term
Closing Date Purpose
Disbursement Date Product
Settlement Agent Seller
File # Loan Type [ Conventional COJFHA
Property OVA O
Lender LoanID #
Sale Price MIC #
oan Te Can this amount increase after closing?

Loan Amount NO

Interest Rate NO

Monthly Principal & Interest NO

See Projected Payments below for your
Estimated Total Monthly Payment

Does the loan have these features?

Prepayment Penalty YES

Balloon Payment NO

Proiected P

Payment Calculation Years 1-7 Years 8-30

Principal & Interest

Mortgage Insurance + +

Estimated Escrow + +
Amount can increase over time

Estimated Total
Monthly Payment

This estimate includes In escrow?
Estimated Taxes, Insurance [ Property Taxes
& Assessmc.-'.'nts . [CJHomeowner’s Insurance
Amount can increase over time amonth [J Other: Homeowner’s Association Dues
See page 4 for details

See Escrow Account on page 4 for details. You must pay for other property
costs separately.

Closing Costs

Cash to Close
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Closing Cost Details

Borrower-Paid
At Closing  Before Closing

Seller-Paid
At Closing  Before Closing

Paid by
Others

A. Origination Charges

01 0.25 % of Loan Amount (Points)
02 Application Fee

03 Underwriting Fee

04

05

06

07

08

B. Services Borrower Did Not Shop For

01 Appraisal Fee to John Smith Appraisers Inc.
02 Credit Report Fee to Information Inc.
03 Flood Determination Fee to Info Co.

04 Flood Monitoring Fee to Info Co.

05 Tax Monitoring Fee to Info Co.

06 Tax Status Research Fee to Info Co.

07

08

09

10

C. Services Borrower Did Shop For

01 PestInspection Fee to Pests Co.

02 Survey Fee to Surveys Co.

03 Title - Insurance Binder to EpsilonTitle Co.
04 Title — Lender’s Title Insurance to EpsilonTitle Co.
05 Title — Settlement Agent Fee to Epsilon Title Co.
06 Title - Title Search to EpsilonTitle Co.
07

08

D.TOTAL LOAN COSTS (Borrower-Paid)

Loan Costs Subtotals (A + B + C)

E. Taxes and Other Government Fees

01 Recording Fees Deed: Mortgage:
02 Transfer Tax to Any State
F. Prepaids

01 Homeowner’s Insurance Premium
02 Mortgage Insurance Premium

03 Prepaid Interest

04 Property Taxes

05

G. Initial Escrow Payment at Closing
01 Homeowner's Insurance

02 Mortgage Insurance

03 Property Taxes

04

05

06

07

08 Aggregate Adjustment

H. Other

01 HOA Capital Contribution to HOA Acre Inc.

02 HOA Processing Fee to HOA Acre Inc.

03 Home Inspection Fee to Engineers Inc.

04 Home Warranty Fee to XYZ Warranty Inc.

05 Real Estate Commission to Alpha Real Estate Broker
06 Real Estate Commission to Omega Real Estate Broker

07 Title - Owner's Title Insurance (optional)  to Epsilon Title Co.
08

I. TOTAL OTHER COSTS (Borrower-Paid)

Other Costs Subtotals (E+F+ G + H)

J.TOTAL CLOSING COSTS (Borrower-Paid)

Closing Costs Subtotals (D + 1)

Lender Credits
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g Ca o Close Use this table to see what has changed from your Loan Estimate.

Loan Estimate
Total Closing Costs (J)
Closing Costs Paid Before Closing

Closing Costs Financed
(Paid from your Loan Amount)

Down Payment/Funds from Borrower
Deposit

Funds for Borrower

Seller Credits

Adjustments and Other Credits

Final

Did this change?

Cash to Close

Summaries of Transactions Use this table to see a summary of your transaction.

BORROWER’S TRANSACTION

SELLER’S TRANSACTION

K. Due from Borrower at Closing

071 Sale Price of Property

02 Sale Price of Any Personal Property Included in Sale
03 Closing Costs Paid at Closing (J)

04

Adjustments

05

06

07

Adjustments for Items Paid by Seller in Advance
08 City/Town Taxes to

09  County Taxes to

10 Assessments to

1 HOA Dues to

12

13

14

15

M. Due to Seller at Closing

01 Sale Price of Property

02 Sale Price of Any Personal Property Included in Sale
03

04

05

06

07

08

Adjustments for Items Paid by Seller in Advance
09  City/Town Taxes to

10  County Taxes to

11 Assessments to

12 HOA Dues to

13

14

15

16

L. Paid Already by or on Behalf of Borrower at Closing
01 Deposit

02 Loan Amount

03 Existing Loan(s) Assumed or Taken Subject to
04

05 Seller Credit

Other Credits

06 Rebate from Epsilon Title Co.

07

Adjustments

08

09

10

11

Adjustments for Items Unpaid by Seller

12 City/Town Taxes to
13 County Taxes to
14 Assessments to
15
16
17

N. Due from Seller at Closing

01 Excess Deposit

02 Closing Costs Paid at Closing (J)
03 Existing Loan(s) Assumed or Taken Subject to
04 Payoff of First Mortgage Loan

05 Payoff of Second Mortgage Loan
06

07

08 Seller Credit

09

10

11

12

13

Adjustments for Items Unpaid by Seller
14 City/Town Taxes to
15 County Taxes to
16 Assessments to
17

18

19

CALCULATION

CALCULATION

Total Due from Borrower at Closing (K)
Total Paid Already by or on Behalf of Borrower at Closing (L)

Total Due to Seller at Closing (M)
Total Due from Seller at Closing (N)

Cash to Close [] From [] To Borrower

Cash [J From [] To Seller
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Additional Information About This Loan

Loan Disclosures

Assumption
If you sell or transfer this property to another person, your lender

[J will allow, under certain conditions, this person to assume this
loan on the original terms.

[T will not allow assumption of this loan on the original terms.

Demand Feature
Your loan

[ has a demand feature, which permits your lender to require early
repayment of the loan. You should review your note for details.

[ does not have a demand feature.

Late Payment
If your payment is more than 15 days late, your lender will charge a
late fee of 5% of the monthly principal and interest payment.

Negative Amortization (Increase in Loan Amount)

Under your loan terms, you

[ are scheduled to make monthly payments that do not pay all of
the interest due that month. As a result, your loan amount will
increase (negatively amortize), and your loan amount will likely
become larger than your original loan amount. Increases in your
loan amount lower the equity you have in this property.

[J may have monthly payments that do not pay all of the interest
due that month. If you do, your loan amount will increase
(negatively amortize), and, as a result, your loan amount may
become larger than your original loan amount. Increases in your
loan amount lower the equity you have in this property.

[0 do not have a negative amortization feature.

Partial Payments

Your lender

[ may accept payments that are less than the full amount due
(partial payments) and apply them to your loan.

[J may hold them in a separate account until you pay the rest of the
payment, and then apply the full payment to your loan.

[J does not accept any partial payments.
If this loan is sold, your new lender may have a different policy.

Security Interest
You are granting a security interest in

456 Somewhere Ave., Anytown, ST 12345

You may lose this property if you do not make your payments or
satisfy other obligations for this loan.

Escrow Account

For now, your loan

[ will have an escrow account (also called an “impound” or “trust”
account) to pay the property costs listed below. Without an escrow
account, you would pay them directly, possibly in one or two large
payments a year. Your lender may be liable for penalties and interest
for failing to make a payment.

Escrow

Escrowed Estimated total amount over year 1 for
Property Costs your escrowed property costs:

over Year 1 Homeowner’s Insurance

Property Taxes

Non-Escrowed Estimated total amount over year 1 for

Property Costs your non-escrowed property costs:
over Year 1 Homeowner’s Association Dues

You may have other property costs.
Initial Escrow A cushion for the escrow account you
Payment pay at closing. See Section G on page 2.

Monthly Escrow
Payment

The amount included in your total
monthly payment.

[ will not have an escrow account because [1you declined it [ your
lender does not offer one. You must directly pay your property
costs, such as taxes and homeowner’s insurance. Contact your
lender to ask if your loan can have an escrow account.

No Escrow

Estimated Estimated total amount over year 1. You
Property Costs must pay these costs directly, possibly
over Year 1 in one or two large payments a year.
Escrow Waiver Fee

In the future,

Your property costs may change and, as a result, your escrow pay-
ment may change. You may be able to cancel your escrow account,
but if you do, you must pay your property costs directly. If you fail

to pay your property taxes, your state or local government may (1)
impose fines and penalties or (2) place a tax lien on this property. If
you fail to pay any of your property costs, your lender may (1) add
the amounts to your loan balance, (2) add an escrow account to your
loan, or (3) require you to pay for property insurance that the lender
buys on your behalf, which likely would cost more and provide fewer
benefits than what you could buy on your own.
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Loan Calculations

Total of Payments. Total you will have paid after
you make all payments of principal, interest,
mortgage insurance, and loan costs, as scheduled.

Finance Charge. The dollar amount the loan will
cost you.

Amount Financed. The loan amount available after
paying your upfront finance charge.

Annual Percentage Rate (APR). Your costs over
the loan term expressed as a rate. This is not your
interest rate.

Total Interest Percentage (TIP). The total amount
of interest that you will pay over the loan term as a
percentage of your loan amount.

Questions? If you have questions about the

loan terms or costs on this form, use the contact
information below. To get more information

or make a complaint, contact the Consumer
Financial Protection Bureau at
www.consumerfinance.gov/mortgage-closing

Contact Information

Name

Address

NMLS ID
ST License ID

Contact

Contact NMLS ID

Contact

ST License ID

Email

Phone

Other Disclosures

Appraisal

If the property was appraised for your loan, your lender is required to
give you a copy at no additional cost at least 3 days before closing.

If you have not yet received it, please contact your lender at the
information listed below.

Contract Details
See your note and security instrument for information about
- what happens if you fail to make your payments,
- what is a default on the loan,
« situations in which your lender can require early repayment of the
loan, and
- the rules for making payments before they are due.

Liability after Foreclosure

If your lender forecloses on this property and the foreclosure does not

cover the amount of unpaid balance on this loan,

[ state law may protect you from liability for the unpaid balance. If you
refinance or take on any additional debt on this property, you may
lose this protection and have to pay any debt remaining even after
foreclosure. You may want to consult a lawyer for more information.

[ state law does not protect you from liability for the unpaid balance.

Refinance

Refinancing this loan will depend on your future financial situation,
the property value, and market conditions. You may not be able to
refinance this loan.

Tax Deductions

If you borrow more than this property is worth, the interest on the
loan amount above this property’s fair market value is not deductible
from your federal income taxes. You should consult a tax advisor for
more information.

Lender Mortgage Broker

Real Estate Broker Real Estate Broker
(B) (S)

Settlement Agent

Confirm Receipt

By signing, you are only confirming that you have received this form. You do not have to accept this loan because you have signed or received

this form.

Applicant Signature Date

Co-Applicant Signature Date

Source: Closing Disclosure Form (http://files.consumerfinance.gov/f/201403_cfpb_closing-disclosure_cover-H25A.pdf)
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The Seller’s Closing Disclosure

Though TRID is overwhelmingly oriented to disclo-
sures affecting the homebuyer’s transaction, home
sellers do receive their own version of the CD, con-
taining only their own information. It is a two-page
disclosure that covers what's due the seller, adjust-
ments to be paid by the seller, plus any credits or
other cost items due from the seller at the closing.

Page one also provides contact information for the
real estate sales associates and brokers involved in
the transaction as well as contact information for the
settlement agent. Page two covers loan costs and
settlement fees including any seller contributions

to them. The Seller's Closing Disclosure deletes the
following from the Buyer's Closing Disclosure, all of
which are considered non-public information:

e Borrower personal data

e | ender's name and loan information

e Terms of the loan

® Projected payments due

Costs at Closing
e Borrower'’s table in summaries of transaction table

Loan calculations
e Signatures
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Closing Disclosure

Closing Information

Date Issued
Closing Date
Disbursement Date
Settlement Agent
File #

Property

Sale Price

Summaries of Transactions

SELLER’S TRANSACTION

Due to Seller at Closing

01 Sale Price of Property

02 Sale Price of Any Personal Property Included in Sale
03

04

05

06

07

08

Adjustments for Items Paid by Seller in Advance
09  City/Town Taxes to

10 County Taxes to

11 Assessments to

12

13

14

15

16

Due from Seller at Closing

071 Excess Deposit

02 Closing Costs Paid at Closing (J)

03 Existing Loan(s) Assumed or Taken Subject to
04 Payoff of First Mortgage Loan

05 Payoff of Second Mortgage Loan

06

07

08 Seller Credit

09

10

11

12

13

Adjustments for Items Unpaid by Seller
14 City/Town Taxes to

15 County Taxes to

16 Assessments to

19

CALCULATION

Total Due to Seller at Closing
Total Due from Seller at Closing
Cash [] From []To Seller

Transaction Information

Borrower

Seller

Contact Information

REAL ESTATE BROKER (B)
Name
Address

__License ID
Contact

Contact __License ID
Email

Phone

REAL ESTATE BROKER (S)
Name
Address

__LicenselID
Contact

Contact __ LicenselID
Email

Phone

SETTLEMENT AGENT
Name
Address

__LicenselID
Contact
Contact __ LicenseID

Email

Phone

Questions? If you have questions about the

loan terms or costs on this form, use the contact
information above. To get more information

or make a complaint, contact the Consumer
Financial Protection Bureau at
www.consumerfinance.gov/mortgage-closing
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Closing Cost Details

Seller-Paid

A. Origination Charges

01 % of Loan Amount (Points)
02

03

04

05

06

07

08

B. Services Borrower Did Not Shop For
01
02
03
04
05
06
07
08

C. Services Borrower Did Shop For
01
02
03
04
05
06
07
08

E.Taxes and Other Government Fees

01 Recording Fees Deed: Mortgage:
02

F. Prepaids

01 Homeowner’s Insurance Premium ( mo.)

02 Mortgage Insurance Premium ( mo.)

03 Prepaid Interest ( per day from to )
04 Property Taxes ( mo.)

05

G. Initial Escrow Payment at Closing

01 Homeowner’s Insurance per month for mo.
02 Mortgage Insurance per month for mo.
03 Property Taxes per month for mo.
04

05

06

07

08 Aggregate Adjustment

H. Other
01
02
03
04
05
06
07
08
09
10
11
12
13

J. TOTAL CLOSING COSTS | \

Source: (http://files.consumerfinance.gov/f/201311_cfpb_kbyo_closing-disclosure-seller-only.pdf)
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Revisions and Corrections to the Closing
Disclosure

The rules governing CD revisions and corrections are
particularly important to real estate licensees because
last minute changes to CDs can sometimes cause
delays in closings. There are three types of changes
to CDs that require the lender to issue a corrected
disclosure:

e Changes that occur before consummation that
require the lender to provide a new three business
day waiting period for borrowers to review a cor
rected CD. This is required:

o If the previously disclosed annual percentage
rate (APR) becomes inaccurate for any reason by
more than one-eighth of one percent (for fixed
rate loans) or one-fourth of one percent for an
adjustable rate loan.

o The loan product changes, say from a fixed-rate
mortgage to an adjustable rate mortgage.

o The lender adds a prepayment penalty to the loan
being offered.

e Changes that occur before consummation that
do not require a new three business day waiting
period. Typically these would be errors or discrep-
ancies the lender discovers and needs to correct via
a new CD. In these cases, the lender must deliver
the corrected CD to the homebuyer before con-
summation of the transaction.

The basic rule is that the final CD must be accurate,
even if a settlement-related change in costs occurs
after consummation. In such a case, the lender must
deliver or place in the mail a corrected CD no later
than 30 days after receiving information that a change
has occurred. In the case of purely clerical errors,
the lender has 60 calendar days after the settlement
to issue a corrected CD to the buyer/borrower. For
example, if the lender cures an overcharge error in a
cost item subject to tolerance, and makes a refund
to the consumer, the lender must also deliver a cor
rected CD within 60 calendar days.

THE HOME LOAN TOOLKIT

Under the previous GFE-HUD-1 rules under RESPA,
homebuyers and borrowers were required to be
provided a copy of the Department of Housing and
Urban Development'’s Settlement Cost Booklet, also
known as the Special Information Booklet. As part
of its reworking of the entire disclosure process, the

CFPB created a more comprehensive and helpful ver
sion, which it calls the Home Loan Toolkit.

It is based on extensive research by the CFPB, writ-
ten in plain English and is designed to be delivered
electronically. It should be especially important for
first time home purchasers. Under TRID, lenders
must deliver or mail a copy of the Toolkit to the bor
rowers within three business days of receiving a loan
application. However, in guidance issued along with
the Toolkit, the CFPB said real estate licensees are
encouraged to provide copies of the Toolkit to their
buyers “at any other time, preferably as early in the
home or mortgage shopping process as possible.”

The 28-page Toolkit is a step-by-step, interactive guide
for consumers on loan shopping. It helps them define
what affordable means to them individually, under
stand their own credit situations, and counsels them
on how to choose the mortgage type and down pay-
ment that is most appropriate for them. It features
work sheets and what the CFPB describes as conver
sation starters designed to deepen consumers grasp
of the mortgage market and their choices.

Z) The Toolkit is available at: (http://www.con-
sumerfinance.gov/f/20153_cfpb_your_
home-loan-toolkit-web.pdf)

Its key contents include sections on:

¢ Understanding affordability for your own situa-
tion: income, debt levels, financial resources com-
pared with what you'll need to obtain a mortgage.
An accompanying worksheet outlines the compo-
nents of monthly payments beyond just principal
and interest.

e Estimating the percentage of your income that
can go for a monthly home payment.

e Estimating what'’s left over of your income after
subtracting your monthly debts: In other words,
once you've paid off debts for credit cards, auto
loans, student debts, etc., every month, how much
are you going to really have for a mortgage?

¢ Understanding your credit picture: credit reports
and scores, including your free annual credit reports
from the three major credit bureaus.

¢ Types of Mortgages 101: from ARMs to fixed rate
loans and hybrid adjustables, plus guidance on risky
loan features to avoid.

¢ Choosing the right down payment for your situ-
ation and resources.



58 Module 2

e Understanding the tradeoff between paying
points versus higher or lower interest rates.

e Loan shopping 101: with comparison charts for
quotes and terms from multiple lenders.

¢ Understanding rate locks.

e Everything consumers need to know about
Loan Estimates, Closing Disclosures, and the
closing process.

Not all buyers are likely to need to go over the ABCs
of mortgage shopping and borrowing. However, all
buyers will receive a copy of the Toolkit from either
the lender or real estate licensee, and may well ben-
efit from at least a quick review.

ROLES FOR REAL ESTATE LICENSEES:
THE CFPB’'s RECOMMENDATIONS

Though TRID places primary legal responsibility for
compliance on lenders, the Consumer Financial
Protection Bureau (CFPB) has issued recommenda-
tions for real estate licensees on how they can help
make the new regulatory regime function most effi-
ciently.

In its “Real Estate Professional's Guide,” the CFPB
spells out several basic facts about TRID and what it
expects from licensees.

e [earn in detail what TRID changed—and did not
change—in the traditional settlement process and
use that knowledge to advise homebuyers. Among
the practices that TRID did not change are loan pre-
approvals and pre-qualifications for borrowers. This
means that homebuyers can continue to shop for
homes using pre-qualification letters as well as pre-
approvals. Pre-approvals have become increasingly
important because many licensees prefer not to
work with buyers who have not already obtained
pre-approvals for specific loan amounts, thereby
giving them financial credibility with home sell-
ers. What the CFPB is emphasizing here is that
even with full applications, involving the six essen-
tial elements noted above in the section on Loan
Estimates, lenders can still provide shoppers with
loan approvals based on information the consumer
supplies.

e For TRID purposes, the real estate transaction starts
with an application by the prospective borrowers,
which in turn triggers the issuance of the LE within
three business days. Everything up to that point is

essentially the pre-disclosure stage—shopping for
homes, informal shopping for financing, analyzing
buyers’ financial ability to proceed with a purchase
and afford a home—and is not within the purview
of TRID. But it is entirely within the traditional pur-
view of real estate licensees.

e Once an LE has been issued, home purchasers

have 10 days to shop for competing financial pack-
ages but within that period they must indicate their
intent to proceed with the lender. Otherwise the
specific terms and fees could change or the lender
could revoke the offer. Licensees need to stay in
close touch with homebuyers during the shopping
period and make certain they inform the lender of
their choice of their “intent to proceed.” This can
be communicated to the lender verbally or in writ-
ing or electronically, but is an essential step to
move the mortgage process forward. Homebuyers
may forget this deadline; licensees who are serious
about guiding buyers to homes should not forget it.

e Once the homebuyer(s) indicate an intent to pro-

ceed, lenders can charge fees. Up until then, there
can be no fees charged for lender services other
than a reasonable fee for pulling credit. Lenders
may not charge the borrower any fees in connec-
tion with the LE itself. All that changes once the
borrower indicates an intent to proceed.

¢ Most changes to documents will not require new

three day consumer review periods. The only
changes that require delays of this type, according
to the CFPB, are changes to the basic loan prod-
uct, the addition of a prepayment clause to the
loan after issuance of the LE, or an increase in the
annual percentage rate by more than one-eighth of
a percent in the case of a fixed rate loan or one-
fourth of a percent for an ARM. For example, the
following circumstances do not require a new three
day waiting period that delays the transaction:

o Unexpected discoveries on a walk-through such
as a broken refrigerator or a missing stove, even
if they require seller credits to the buyer.

o Most changes to payments made at closing,
including the amounts of the real estate com-
missions, administrative fees, prorations of taxes
and utilities, and the amounts paid into escrow.

o Typos discovered at the closing table.

£) The Guide can be accessed at: http://www.
consumerfinance.gov/know-before-you-
owe/real-estate-professionals/
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BEST PRACTICES FOR REAL ESTATE
PROFESSIONALS

Since the effective date of TRID, the real estate bro-
kerage industry has sought to identify roles licens-
ees can fulfill for their homebuyers. Among the most
important are:

Facilitator in Chief

Licensees should be transactional pivot points—in
regular touch with all the crucial participants in the
home sale and mortgage financing/closing transac-
tions to make certain that everyone has the informa-
tion needed to move the deal to fruition. This includes
working with homebuyers up front to make sure they
have gathered the information that the lender and
title/closing agent will need to proceed and that it has
been delivered to the appropriate party in a timely
manner.

Homebuyers should also understand the time-
lines mandated by TRID, reasons for more than one
walk-through, and why realistic scheduling of clos-
ings—ideally avoiding back-to-back closings with the
seller—are so important. More than ever, TRID com-
pliance depends heavily on clear and open channels
of communication between licensees, lenders, and
closing service providers.

Licensees should make sure that the contract and all
amendments are provided to the lender as soon as
possible after the contract is executed, and provide
any additional amendments to the contract no later
than 10 to 14 days before the scheduled closing. They
also need to provide the closing agent information
as early as possible including their Florida real estate
license number, email address, phone number, and
the licensee's broker's Florida license number and
address.

Buyer walk-throughs should be conducted as early as
practical to avoid last-minute changes requiring buyer
credits for repairs. Two separate walk-throughs are a
good practice, if the seller will permit it. The first could
be 7 to 10 days in advance of the scheduled closing,
the other the day before or the day of the closing.
Ideally provisions for two walk-throughs can be made
in the sales contract itself.

Note on appraisals: Since appraisal fees are
a no-tolerance item and must be estimated for
the LE before the appraiser has had an oppor
tunity to determine the degree of complexity
of the valuation, it is helpful for licensees to
provide basic information about the property
to the lender if the property has any special
characteristics that might require extra time
and work (e.g., waterfront location, unusually
large lot, large gross living area (GLA), unique
architecture or design, minimal comparables
in the area, presence of outbuildings, pool,
etc.) so that there are no complications with
the appraisal fee that get included in the Loan
Estimate.

Trouble Shooter in Chief

Home sale transactions are complex and inevitably
problems arise along the road to closing. Licensees
who are pivot points and in close communication
with all the parties in the process should be in the
position to learn about, then promptly resolve, issues
that affect their buyers’ interests. They can also
advise their buyers on how not to take actions that
could delay the transaction, such as incurring new
debts during the time between receiving the LE and
the closing.

Closing Advisor

The lender must provide the CD to the borrower no
later than three days before the scheduled closing. To
help borrowers review the CD for errors or discrepan-
cies, licensees need to get access to the borrower’s
CD as early as possible. Since lenders generally will
not provide a copy to real estate licensees on federal
privacy law grounds, licensees may turn to the clos-
ing agent or simply request a copy from the borrower
directly. The key role is to compare the line items in
the LE with the charges in the final CD as well as con-
formity with the sales contract. If there are problems,
the licensee or the buyers need to contact the lender
and settlement agent to determine how to correct
them. If there are higher charges to the buyer than
indicated on the LE, there needs to be a determina-
tion as to whether the additional fees are within toler
ance limits.
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Q:

A:

Practical TRID Questions Affecting Licensees and Homebuyers

The old HUD-1 had a comparison chart to show the applicable tolerance levels on specific fees and how the
upfront GFE charges lined up with those on the GFE. Where is a similar tool on the Closing Disclosure that |
can direct buyers’ attention to?

There is no comparison chart in the CD that is equivalent to the HUD-1 chart. Licensees should encourage their
buyers to retain copies of the Loan Estimate provided by the lender upfront, or any revised Loan Estimate issued
subsequently, and compare it with the CD the buyer receives three days before closing. The lender is responsible
for tracking charges to ensure that the amounts disclosed on the LE were made in good faith and that the charges
at closing do not exceed the applicable tolerance. To the extent that there are any refunds due from the lender to the
borrower resulting from a good faith violation, the refunds should be disclosed with lender credits on page 2 of the
CD.

| see that the Closing Disclosure requires a license number for the real estate broker. My office has multiple
brokers who serve in different roles. Whose license number should go on the form?

The Contact Information box on the Closing Disclosure provides various forms of contact information for the main
settlement service providers in the transaction, including the real estate professionals. The CFPB did not specify
whose license number should go on the form, other than it should be information that allows the consumer to
contact the brokerage if the consumer has questions or issues arise. As a result, brokerages and sales associates
should use their best judgment in providing this information to lenders and closing agents. If the firm has a principal
broker, that is one option. If the office has a managing broker, that is another option.

The lender for my upcoming buyer’s closing has refused to send me the Closing Disclosure, which | need
in order to review costs for my borrower and to provide required information about the transaction to my
broker, so that | may get my commission. What other sources might | have for the CD sufficiently in advance
to advise my buyer?

One obvious source is the buyer. Another would be the closing agent or the lender, either of whom might be willing
to provide you a copy upon receipt of a consent letter signed by your buyer waiving them of any possible privacy law
violations. The settlement statement supplied by the closing agent will provide some of the information the licensee
needs but the licensee still needs to review the Closing Disclosure with the buyer.

Under Florida state contract law, is the date of consummation, for the purposes of TRID rules, the same as
the date of the closing, when all notes are signed?

Consummation occurs when the borrower signs the loan documents for the mortgage committing the borrower to
repay the lender. This typically occurs at closing.

On my buyer’s CD, | see some significant increases over what she expected. What fees can increase without
limit from the Loan Estimate to the Closing Disclosure?

Prepaid interest, amounts paid into escrow, services for which the consumer shopped (including owner's title insur
ance), and fees changed after negotiations between the seller and buyer can, unless at the lender’s determination,
impact the loan and loan approval.

When we discover problems during a walk-through five days in advance of the closing—say a seriously leak-
ing water heater and the buyers are willing to escrow money for it—how should we as licensees proceed?

The most important thing you can do is to immediately contact the lender and settlement agent so that the Closing
Disclosure can be updated with this adjustment before the closing. Adjustments such as this typically do not trigger
a three day waiting period.

Does TRID change who disburses funds and loan proceeds? Since the lender seems to have virtually all the
legal responsibility for the transaction and prepares the Closing Disclosure used at settlement, does the
lender also calculate and handle disbursements?

No. As under the previous HUD-1 system, the settlement agent continues to have responsibility for the clos-
ing, including disbursement of funds, recordation, and delivery of documents after the settlement. The Closing
Disclosure, however, is not a disbursement document and as a result, the settlement agent likely will use a settle-
ment document, such as the ALTA Settlement Statement or its own version.
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The lender and the title/settlement agent in my buyers’ transaction have an affiliated business arrangement
(Afba) relationship. Does that have any impact on tolerances for differences in fees disclosed on the Loan
Estimate and the Closing Disclosure? Are fees subject to any tolerances governing charges for services?

Absolutely. Affiliate fees under TRID are treated as the lender’s own fees, and therefore are subject to zero tolerance
for variations between the LE and the final Closing Disclosure.

What if my purchasers have business dealings abroad and are away when the Loan Estimate arrives. Does
the LE expire at some point? Can it be renewed or reissued?

Remember that your buyers have 10 days after issuance of the Loan Estimate to communicate to the lender their
intention to proceed. In the absence of such an expression of intent, the lender is not required to honor the terms
offered. Since an expiration qualifies as a “changed circumstance,” however, the lender has the option to issue a
revised Loan Estimate, though the specific terms, rates, and fees might differ if the market has changed. Best prac-
tice is to make arrangements with buyers to receive the Loan Estimate electronically wherever they happen to be.

Who is supposed to prepare the Closing Disclosure for the seller?

Usually the lender will ask the settlement agent to prepare the seller’s version of Closing Disclosure and deliver it.
The seller’s Closing Disclosure covers only the fees and terms in the transaction pertinent to the seller.

My buyer plans to obtain a mortgage from a bank for a property type that is exempted from coverage by
TRID (a small piece of land). Do the old RESPA-TILA rules still apply to the mandatory disclosures from the
lender?

Yes.

TRID prohibits lenders from requiring mortgage shoppers to provide verifications of income, employment,
and taxes prior to formal issuance of a Loan Estimate. What rules govern what my homebuyer needs to pro-
vide to obtain a pre-approval letter that we can show to home owners?

There is nothing in the rules to prevent your buyer from voluntarily supplying the information needed for a pre-
approval letter. The information should stop short of constituting a formal application (i.e., the six elements TRID
requires for an application.) For example, your buyer could provide everything except a property address. The lender
will undoubtedly need but cannot require a Social Security number to pull credit reports and scores. Ask the lender
what else is needed for a pre-approval.

Under any circumstance can a settlement statement prepared by the settlement agent be used in place of
the seller Closing Disclosure?

No. Settlement statements are routinely supplied to sellers and buyers but cannot be substituted for the seller's
Closing Disclosure, which is mandatory under TRID.

What exactly is the “mailbox rule” and how does it affect delivery of my buyers’ Loan Estimate and Closing
Disclosure?

The “"mailbox rule” deals with the lender’s requirement to deliver the Loan Estimate and the Closing Disclosure. In
order to document that it complied with the three day rule, TRID sets up the following guidelines for judging when
the LE or CD are deemed received by your buyers: 1) If the lender chooses to deliver via electronic means and
complies with E-SIGN requirements, delivery is deemed to occur three business days after the documents are sent
through an e-delivery system. 2) If the lender chooses to place the documents in the U.S. mail system, delivery is
deemed occur three business days after the documents are placed in the U.S. mail. 3) When the lender uses hand-
delivery, in person direct to your buyers, the day of delivery for the TRID timeline purposes is considered to be the
day the documents are signed by the borrowers.

What is the best practice for licensees when advising buyers and sellers on back-to-back closings?

If possible avoid back-to-back closings. Under TRID there is always the chance that the first closing will encounter a
delay, creating problems for the second.

What are the penalties for lenders when they are found to have not complied with the rules governing the
Loan Estimate and Closing Disclosures?

Penalties can be severe. An unintentional error on the CD, if it goes uncorrected, could entail a $5,000 per day fine.
A reckless error could incur $25,000 per day. Fines for intentional errors can extend as high as $1 million per day.
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MODULE 2 REVIEW - COMPLYING WITH TRID

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the
back of the book.

1

TRID (TILA-RESPA Integrated
Disclosure) requirements
apply to all closed-end
mortgage transactions for
home purchases except:

15-year residential loans.
30-year residential loans.
a refinancing loan.

a reverse mortgage.

o o oo

TRID’s Loan Estimate

(LE) replaces what former
disclosure(s)?

a. HUD-1

b. TILA and GFE

c. lead paint disclosure form
d. known defects form

TRID coverage does not

apply for:

a. loans secured by vacant
land.

b. construction loans.

c. loans for condominiums.

d. seller financing if the seller
has made less than five
loans during past year.

4. Charges on the Closing

Disclosure can be higher
than on the Loan Estimate if
there:

a. are changes in hazard
insurance premiums and
eSCrows.

b. are changes in fees for
services because the
applicant shopped for
services and selected a
vendor not on the lender's
list.

c. were changes in local tax
rates.

d. areincreases in the
homeowners' association
dues.

. What changes or

inaccuracies trigger a new
three-day waiting period per
a corrected CD?

typos discovered at closing

. achange in the amount of
the real estate commission

€. amissing stove discovered

during the walk-through

d. achange in the APR by

more than 1/8% on a fixed

rate loan

SIS

6. The Loan Estimate under

TRID has zero tolerance for
errors in:

a. the property description.
b. the MLS listing data.

C. property taxes.

d. third party services.

How many days before
consummation of the
transaction must the lender
provide the CD to the
borrower/buyer?

a. 10 days
b. 7 days
c. 3 days
d. 1 day

. The seven day waiting

period between issuance of
the LE and the CD can be
waived if the:

a. buyer is beginning a new
job and needs to move in
immediately.

b. loan proceeds are
necessary to preclude
foreclosure in the case of a
short sale.

c. seller is eager to move on
and is willing to waive the
waiting period.

d. lender needs to close
before the end of the
month.

How did you do? Remember, we have instructors available to assist you throughout your learing experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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MODULE 2 REVIEW - COMPLYING WITH TRID

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the
back of the book.

9. How many days does a
purchaser have to shop after
the lender mails the Loan
Estimate?

10.

Qa o oo

three business days
one week

ten days

seven business days

The Home Loan Toolkit must
be sent to home buyers by
the:

a.

real estate broker within a
week of the buyer receiving
an LE.

lender within three
business days of receiving
an application.

closing agents within 10
days of the buyer receiving
the CD.

. seller within three days of

ratifying a contract on the
property.

How did you do? Remember, we have instructors available to assist you throughout your learning experience.

Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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RESOURCES: All resources for this module are on pages 120-125.

PART I
LAWS AFFECTING DISCRIMINATION BASED ON SEX,
FAMILIAL STATUS, AND DISABILITIES AND THE USE OF REAL ESTATE

LEARNING OBJECTIVES

Upon completion of Part |, the student will be able to:

1. Define terms such as protected classes, disability or handicap, reasonable accommodations and

modifications, assistance and service animals.

2. Summarize the consequences that may result from discrimination based on sex, familial status,

or disability.

3. Describe policies that landlords, property owners, property managers, and brokers should adopt

in working with individuals with disabilities.

4. Distinguish between a pet, a service animal, and an assistance animal.

INTRODUCTION

Floridians are entitled by law to rent a place to live
or buy a home without consideration of their national
origin, race or color, sex, disability, religion, or familial
status. Real estate licensees, brokers, landlords, or
anyone in the housing business have violated these
laws if they encourage property owners to sell or rent
with discriminatory intent."

Real estate brokers who engage in residential leasing
must be thoroughly familiar with fair housing laws.

Not only must brokers be aware of limits and obliga-
tions imposed under Florida law, they must also be
familiar and comply with federal fair housing laws.
Brokers must ensure that any unlicensed, salaried
employees the broker employs to assist him or her in
managing property for others are trained in fair hous-
ing requirements. The liability that brokerage firms
are exposed to when their associates and employees
violate these laws is significant.

Bert Rodgers Schools of Real Estate 65
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This module will briefly review the protected classes
and prohibited actions, but will then focus specifically
on handicapping condition or disability, requests for
accommodations or modifications, and permissible
inquiries and restrictions under both the Americans
with Disabilities Act and fair housing laws. For a
more extensive review of fair housing laws, students
should review Module 7: Federal and State Laws
Pertaining to Real Estate in the Bert Rodgers Schools
63-Hour Sales Associate Pre-License Course.

PROTECTED CLASSES AND
PROHIBITED CONDUCT

The protected classes are the same under both fed-
eral and Florida fair housing laws. The Florida Fair
Housing Act is found at Chapter 760 of the Florida
General Statutes. The law describes discrimination
in a real estate transaction and broadly defines a real
estate transaction as any of the following:

1. The making or purchasing of loans or providing
other financial assistance:

a. For purchasing, constructing, improving,
repairing, or maintaining a dwelling; or

b. Secured by residential real estate.

2. The selling, brokering, or appraising of
residential real property.

The Fair Housing Act (FHAct)? prohibits discrimination
by direct providers of housing, such as landlords and
real estate companies as well as other entities, such
as municipalities, banks or other lending institutions,
and homeowners' insurance companies. Both the
protected classes under federal and Florida state law
prohibit discrimination based upon:

® Race

e Color

¢ National origin

¢ Religion
Sex/Gender
Handicap (Disability)

e Familial status

Note that marital status, sexual orientation, citizen-
ship, and age are not protected classes under fed-
eral and Florida fair housing laws. The purpose of this
module is not to focus on all of the protected classes
but rather to focus on three protected classes: sex,

familial status, and handicap—the three protected
classes that generate the greatest amount of confu-
sion and potential liability.

Sex

The term sex in the fair housing acts actually refers
to gender, not to sexual orientation. For example,
under the fair housing acts, it would be unlawful to
charge male tenants a higher security deposit than
females. This law does not specifically protect sexual
orientation or gender identity. Thus a landlord who
refuses to rent to an individual who is lesbian or
gay or transgender may not necessarily violate fair
housing laws.

However, depending on the actions of the landlord,
the Housing and Urban Development agency (HUD)
which enforces federal fair housing law, writes that
"“...a lesbian, gay, bisexual, or transgender (LGBT)
person's experience with sexual orientation or gender
identity housing discrimination may still be covered
by the Fair Housing Act."3 HUD provides these two
examples:

— A gay man is evicted because his landlord
believes he will infect other tenants with HIV/
AIDS. That situation may constitute illegal dis-
ability discrimination under the Fair Housing
Act because the man is perceived to have a
disability, HIV/AIDS.

— A property manager refuses to rent an apart-
ment to a prospective tenant who is trans-
gender. If the housing denial is because of
the prospective tenant’s non-conformity with
gender stereotypes, it may constitute illegal
discrimination on the basis of sex under the
Fair Housing Act.4

In addition, housing providers that receive HUD
funding, have loans insured by the Federal Housing
Administration (FHA), as well as lenders insured by
FHA, may be subject to HUD program regulations
intended to ensure equal access of LGBT persons.
HUD provides this illustration:

An underwriter for an FHA insured loan is
reviewing an application where two male
incomes are being used as the basis for the
applicants’ credit worthiness. The underwriter
assumes the applicants are a gay couple and,
as a result, denies the application despite the
applicants’ credentials. This scenario may
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violate HUD regulations which prohibit FHA-
insured lenders from taking actual or perceived
sexual orientation into consideration in deter
mining adequacy of an applicant’s income.®

Many state, city, and county laws specifically include
sexual orientation and gender identity as prohibited
classes. While the state of Florida does not include
sexual orientation or gender identity in its state fair
housing law, as of this writing, some communities
do include such protected classes. Brokers may wish
to contact their state or local human rights agency to
determine coverage under those laws.

On a related note the U.S. Department of Justice
(DOJ) has investigated sexual harassment in hous-
ing. The DOJ reports that “Women, particularly those
who are poor and with limited housing options, often
have little recourse but to tolerate sexual harassment
or risk having their families and themselves removed
from their homes. The Department’s enforcement
program is aimed at landlords who create an unten-
able living environment by demanding sexual favors
from tenants or by creating a sexually hostile environ-
ment for them.'6

Finally, brokers who are members of the National
Association of REALTORS® (NAR) should note that
this trade association (which represents more than
one million real estate licensees in the U.S.) has in
recent years amended Article 10 of its Code of Ethics
to include sexual orientation and gender identity as
protected classes. That means that REALTORS® are
in violation of NAR standards of conduct should they
participate in transactions where individuals have
been discriminated against because of sexual orienta-
tion or gender identity and that those members could
lose their standing in the NAR as a result.

Familial Status

Family status is another protected class under fair
housing laws. The term familial status refers to
children under the age of 18 living with parents or
legal custodians. The term can also refer to pregnant
women and people having custody of children under
18.

Brokers should understand that marital status is not
a protected class. Familial status specifically refers
to the presence of children, not the marital status
of the parents or custodians. As a result, an owner
may legally refuse to rent to a heterosexual couple
if they aren't married, so long as the owner consis-

tently applies this policy to all unmarried heterosexual
couples without regard to any protected class. Also,
while it may be illegal to discriminate based on age
in hiring and lending situations, age is not a protected
class under fair housing laws, other than for minors
under familial status.

There are some exemptions for housing complexes
that may appear to be unfriendly to families. In the
FHAct, communities may be able to chill the market
by marketing their residential units as housing for
older adults. However, these communities or com-
plexes must meet certain requirements in order for
them to characterize their properties in this way.

When familial status was first recognized as a pro-
tected class, communities had to have certain facili-
ties in place for older people in order to qualify for
the exemption. The Housing for Older Persons Act
of 1995 (HOPA) made several changes to the 55 and
older exemption.

First, it eliminated the requirement that 55 and older
housing have “significant facilities and services”
designed for the elderly. Significant facilities might
have included social and recreational programs,
continuing education, information and counseling,
recreational, homemaker, outside maintenance and
referral services, an accessible physical environment,
emergency and preventive healthcare programs, con-
gregate dining facilities, transportation to facilitate
access to social services, and services designed to
encourage and assist residents to use the services
and facilities available to them.

Second, HOPA established a good faith reliance
immunity from damages for persons who in good
faith believe that the 55 and older exemption applies
to a particular property, if they do not actually know
that the property is not eligible for the exemption, and
if the property has formally stated in writing that it
qualifies for the exemption.

HOPA retains the requirement that housing must
have one person who is 55 years of age or older liv-
ing in at least 80% of its occupied units. It also still
requires that housing publish and follow policies and
procedures that demonstrate an intent to be hous-
ing for persons 55 and older (rather than housing for
adults or for singles, for example).

An exempt property will not violate the Fair Housing
Act if it excludes families with children, but it does
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not have to do so. Of course, the property must meet
the Act's requirements that at least 80% of its occu-
pied units have at least one occupant who is 55 or
older, and that it publish and follow policies and pro-
cedures which demonstrate an intent to be 55 and
older housing.

Note that cities and counties may establish limits on
occupancy based on the number of prospective ten-
ants and/or the number of bedrooms or sewage dis-
posal systems available. Thus, a landlord could refuse
to rent a one-bedroom dwelling to a family of five
people, but not because some of the family mem-
bers are children. Rather, the reason would be that
there are too many occupants for a small unit.

Generally HUD has ruled that two people can occupy
one bedroom, but HUD has also indicated that land-
lords and property managers can adopt reasonable
occupancy standards as well based on the size of the
bedrooms.”

Case in 2014

Florida Justice Institute (RJI) filed a lawsuit
against a real estate licensee and two real
estate firms in Broward County after the
licensee repeatedly told testers that children
were not allowed to live in an apartment build-
ing, which is a violation of the Fair Housing Act.
This was after the licensee had already forced
a woman to move out after she became preg-
nant.

In early 2014, RJI reported that it successfully
negotiated a settlement agreement requiring
the payment of damages and attorneys' fees, as
well as requiring the defendants to adopt policy
changes to prevent familial status discrimination
in the future, and undergo training on fair hous-
ing laws.8

Unacceptable Practices

Unless an owner falls within one of the limited
exemptions of fair housing laws (selling one's own
property or leasing space in owneroccupied rental
property), no one may take any of the following
actions based on race, color, national origin, religion,
sex, familial status, or handicap:

e refuse to engage in a real estate transaction

refuse to rent or sell property

set different terms, conditions, or privileges for a

sale or rental

provide different housing services or facilities

refuse to receive or fail to transmit a bona fide offer
indicate that a property is not available when it

actually is
refuse to negotiate

Case in 2012

In a case involving familial status in early 2012, a
jury in the Southern District of Florida awarded
more than $1 million to thirteen individuals and
the Fair Housing Center of the Greater Palm
Beaches, Inc. Seven families who resided in
Pelican Lake Village, an apartment complex in
Pahokee, Florida, brought the lawsuit.

In 2008, the owner of the property sold Pelican
Lake for the purpose of providing housing for
ex-offenders, including sex offenders. The sex
offenders could not live near the school bus stop
for Pelican Lake and the owner began working
together to force all families with school age chil-
dren to move out. The owner sent out a notice
stating that the property had been sold, stat-
ing that “IF YOU HAVE CHILDREN LIVING OR
STAYING INTHE APARTMENT UNDER THE AGE
OF 18 YEARS OLD, YOU WILL HAVE TO VACATE
THE PROPERTY BEFORE JANUARY 1st, 2009

The notice also characterized the new sta-
tus of the property as an "ADULTS ONLY
COMMUNITY" and concluded with the state-
ment that “IF YOU REFUSE TO MOVE OR
COMPLY WITH THE NEW OWNERS WE WILL
EVICT YOU IMMEDIATELY" The current tenants
received visits from the new owners demand-
ing that they leave Pelican Lake immediately.
The seven families as well as other families with
children, sought out new housing and moved
out of Pelican Lake at the end of 2008 within a
month of being informed that they must vacate
the complex.

The owners were told to pay both compen-
satory and punitive damages. Individual fam-
ily members received total awards as high as
$141,000.00.9
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e steer a person towards or away from particular
property

e threaten, intimidate, retaliate against, or otherwise
interfere with the use and enjoyment of property

e for profit, persuade owners to sell or rent because
persons from a protected class are moving into the
area (blockbusting)

It is important to note that no owner may claim any
exemption if the owner employs a broker or pays any
other person to assist him/her in the sale or lease of
his or her property. Thus real estate licensees should
refuse to work with sellers who insist on discrimina-
tory practices.

HANDICAP OR DISABILITY

While there is considerable confusion about the
meaning of the terms sex and familial status as they
apply to fair housing laws, perhaps the greatest num-
ber of questions arise in working with individuals who
have disabilities. According to HUD, the majority of
housing discrimination complaints nationally arise
from either familial status or handicap.'®

First, what is a handicap, or to use the more sensitive
term, disability? (Terms such as cripple and invalid are
considered insensitive and should be avoided). WWhen
most people think of a disability, they often picture
someone in a wheelchair. But there are many differ
ent types of disability. Under both state and federal
fair housing laws, an individual has a handicapping
condition if the individual:

1. has a physical or mental disability (including
hearing, mobility, or visual impairments,
chronic alcoholism, chronic mental iliness,
AIDS, AIDS related complex, autism, and
mental retardation) that substantially limits one
or more major life activities, or

2. has arecord of such a disability, or
3. is regarded as having such a disability

The Code of Federal Regulations defines physical or
mental impairment as:

(1) Any physiological disorder or condition, cos-
metic disfigurement, or anatomical loss affect-
ing one or more of the following body systems:
neurological; musculoskeletal; special sense
organs; respiratory, including speech organs;
cardiovascular; reproductive; digestive; genito-

urinary; hemic and lymphatic; skin; and endo-
crine; or

(2) Any mental or psychological disorder, such as
mental retardation, organic brain syndrome,
emotional or mental illness, and specific learn-
ing disabilities.”

The term physical or mental impairment includes,
but is not limited to, such diseases and conditions as
orthopedic, visual, speech and hearing impairments,
cerebral palsy, autism, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart disease, diabetes,
Human Immunodeficiency Virus infection, mental
retardation, emotional illness, drug addiction (other
than addiction caused by current, illegal use of a con-
trolled substance) and alcoholism.

Major life activities include the ability to care for
yourself, perform manual tasks, walk, talk, see, hear,
breathe, learn, and work.

In addition to protections afforded under fair hous-
ing laws, federal laws under the Americans with
Disabilities Act (ADA) afford protection to certain indi-
viduals who have a handicapping condition regard-
ing access to places of public accommodation and
commercial, educational, or governmental facilities.
Depending on the facility and its use, property own-
ers may be subject to both ADA and fair housing laws.

Accommodations and Modifications

Discrimination claims based on disability often arise
due to the owner's refusal to make accommodations
or modifications. It is important to understand what
constitutes a “reasonable request for an accommo-
dation or modification.”

First, what is the difference between an
accommodation and a modification? An
accommodation is a change or variance in rules,
services, practices, or policies that allow a person
with a handicapping condition to enjoy the housing,
but does not alter application of the rule, policy,
service, or practice as to other tenants.

Landlords may not refuse to make reasonable accom-
modations in rules, policies, practices, or services if
necessary for the disabled person to use the housing.
Examples of reasonable accommodations include:

e assigning a reserved parking space to a mobility-
impaired tenant near his or her apartment when the
complex offers tenants ample, unassigned parking
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e providing written material either orally or in large
print or Braille to a visually impaired tenant

¢ reminding a developmentally challenged tenant that
rent is due in three days

e permitting a live-in aide to reside with a disabled
tenant even if it violates normal policy

e altering chemicals used for pest control or mainte-
nance or, if alternate chemicals are ineffective, at
least providing an allergic tenant with several days'
notice prior to using the chemicals in his/her building

A modification alters the physical characteristics of
the dwelling or common areas of a building. These
requests generally arise only in lease transactions,
because in a purchase, the buyers acquire and con-
trol the property and may make whatever changes
they wish. In lease transactions, prospective tenants
with a handicapping condition may request a landlord
to allow reasonable modifications to the dwelling or
common use areas to enable the tenant to use the
housing.

Generally, landlords may not refuse such reasonable
requests, but the landlord may require the tenant
to pay for the modifications. Further, if internal
modifications would interfere with a future occupant'’s
use, then the landlord may require the tenant, if
reasonable and necessary, to restore the dwelling to
its original condition at the end of the tenancy.

The same is not true of external modifications, such
as a wheelchair ramp. Typically tenants may not be
required to remove the external modification at the
end of the tenancy.

Modifications fall within one of the following three
classifications, namely:

1. Modifications that do not need to be
restored to the original condition. These
include modifications that do not interfere
with future occupants’ use of the unit and
modifications to the public and common use
areas (often external), such as widening interior
doorways, grab bars in bathrooms, and ramps
to afford ingress and egress.

2. Modifications that must be restored to
original condition but do not require an
escrow account. Typically these modifications
are relatively minor, easy to restore, and
inexpensive, such as replacing a cabinet
underneath a bathroom sink that was removed
to allow wheelchair access.

3. Modifications that must be restored but
are moderately expensive and require an
escrow account. An owner who permits
more extensive modifications that will cost
more to remediate, such as lowering kitchen
and bathroom counters or replacing all the
kitchen cabinets, may lawfully request the
tenant to deposit a reasonable agreed sum
into an escrow account that will be held until
the end of the tenancy and used to pay for the
restoration of the premises. Any unused funds
from such deposits that are not needed to pay
for the restoration should be returned to the
tenant.

Requests for Accommodations and Modifications

According to Joint Statements issued by HUD
and the DOJ in May 2004 and March 2008 regard-
ing reasonable accommodations and modifications
respectively, owner/landlords may not require that an
accommodation or modification request be in writing.

When a tenant .. makes clear to the housing
provider that [the tenant] is requesting an excep-
tion, change, or adjustment to a rule, policy, prac-
tice, or service because of [a] disability” or is
requesting a structural change, the tenant should
explain the type of accommodation/ modification
sought and, if the need is not apparent, the rela-
tionship between the requested accommodation
or modification and the disability.” 12

HUD and the DOJ offers these examples:

Example 1: A tenant, whose arthritis impairs the
use of her hands and causes her substantial dif-
ficulty in using the doorknobs in her apartment,
wishes to replace the doorknobs with levers. Since
there is a relationship between the tenant’s disabil-
ity and the requested modification and the modi-
fication is reasonable, the housing provider must
allow her to make the modification at the tenant'’s
expense.

Example 2: A homeowner with a mobility dis-
ability asks the condo association to permit him
to change his roofing from shaker shingles to clay
tiles and fiberglass shingles because he alleges
that the shingles are less fireproof and put him at
greater risk during a fire. There is no evidence that
the shingles permitted by the homeowner’s asso-
ciation provide inadequate fire protection and the
person with the disability has not identified a nexus
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between his disability and the need for clay tiles
and fiberglass shingles. The homeowner's asso-
ciation is not required to permit the homeowner’s
modification because the homeowner’s request is
not reasonable and there is no nexus between the
request and the disability.

The Joint Statements note that a request under the
Fair Housing Act:

¢ need not be made in any particular manner or time
period,

e may be requested by another person acting on
behalf of the disabled individual,

¢ need not reference the Fair Housing Act or use the
term “reasonable accommodation/ modification,”

® may be oral or in writing, (although written helps
prevent misunderstandings), and

e can't be refused merely because the tenant didn't
follow the landlord’s request procedure. '3

In the Joint Statements, HUD indicates that in
response to a request for a reasonable modification,
a housing provider may request reliable disability-
related information that:

1. is necessary to verify that the person meets
the Act's definition of disability (that is,
has a physical or mental impairment that
substantially limits one or more major life
activities);

2. describes the needed modification; and

3. shows the relationship between the person’s
disability and the need for the requested
modification. Depending on the individual's
circumstances, information verifying that the
person meets the Act's definition of disability
can usually be provided by the individual
herself (for example, proof that an individual
under 65 years of age receives Supplemental
Security Income or Social Security Disability
Insurance benefits or a credible statement by
the individual).

Who can provide the statement? A doctor or other
medical professional, a peer support group, a non-
medical service agency, or a reliable third party who
is in a position to know about the individual’s disability
may also provide verification of a disability. In most
cases, an individual's medical records or detailed
information about the nature of a person’s disability is
not necessary for this inquiry.

Once a housing provider has established that a
person meets the Act's definition of disability, the
provider's request for documentation should seek
only the information that is necessary to evaluate if
the reasonable modification is needed because of a
disability. Such information must be kept confidential
and must not be shared with other persons unless
they need the information to make or assess a
decision to grant or deny a reasonable modification
request or unless disclosure is required by law (e.g., a
court-issued subpoena requiring disclosure).

A housing provider is entitled to obtain information
that is necessary to evaluate whether a requested
reasonable modification may be necessary because
of a disability. If a person’s disability is obvious, or
otherwise known to the housing provider, and if the
need for the requested modification is also read-
ily apparent or known, then the provider may not
request any additional information about the request-
er's disability or the disability-related need for the
modification.

If the requester's disability is known or readily
apparent to the provider, but the need for the
modification is not readily apparent or known,
the provider may request only information that is
necessary to evaluate the disability-related need for
the modification.

The Joint Statements again provide good illustrations
of appropriate or inappropriate requests:

Example 1: An applicant with an obvious mobility
impairment who uses a motorized scooter to move
around asks the housing provider to permit her
to install a ramp at the entrance of the apartment
building. Since the physical disability (for example,
difficulty walking) and the disability-related need for
the requested modification are both readily appar
ent, the provider may not require the applicant to
provide any additional information about her disabil-
ity or the need for the requested modification.

Example 2: A deaf tenant asks his housing pro-
vider to allow him to install extra electrical lines
and a cable line so the tenant can use computer
equipment that helps him communicate with oth-
ers. If the tenant’s disability is known, the housing
provider may not require him to document his dis-
ability; however, since the need for the electrical
and cable lines may not be apparent, the housing
provider may request information that is neces-
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sary to support the disability-related need for the
requested modification.

Individuals in Florida who believe that they have been
victims of an illegal housing practice may:

e file a complaint with the HUD
e file their own lawsuit in federal or state court

e file a complaint with the Florida Human Relations
Commission

Assistance or Service Animals

Perhaps the request most frequently encountered
by brokers or owners is from tenants who have an
assistance or service animal. An assistance animal
may also be referred to as a support animal, therapy
animal, or service animal. Owners who have a no pet
policy are prohibited by both state and federal law
from refusing to rent to a person who has a service
or assistance animal, whether in a vacation rental or
short- or long-term lease. Supervising brokers should
seek to ensure that their associated licensees and
employees clearly understand that assistance or ser
vice animals are not pets.

While the Americans with Disabilities Act (ADA)
now defines a service animal as a canine, the Fair
Housing Act has no such limit on assistance animals.
Such animals may be cats, birds, ponies, monkeys or
guinea pigs, to name a few. HUD explains:

An assistance animal is not a pet. It is an ani-
mal that works, provides assistance, or per
forms tasks for the benefit of a person with a
disability, or provides emotional support that
alleviates one or more identified symptoms or
effects of a person'’s disability. Assistance ani-
mals perform many disability-related functions,
including but not limited to, guiding individu-
als who are blind or have low vision, alerting
individuals who are deaf or hard of hearing to
sounds, providing protection or rescue assis-
tance, pulling a wheelchair, fetching items,
alerting persons to impending seizures, or pro-
viding emotional support to persons with dis-
abilities who have a disability-related need for
such support.1®

For purposes of reasonable accommodation
requests, neither the FHAct nor Section 504 of the
Rehabilitation Act of 1973 requires an assistance ani-
mal to be individually trained or certified. While dogs

are the most common type of assistance animal,
other animals can also be assistance animals.

If a housing community has a policy allowing pets
that do not exceed a certain size and weight, the
policy may need to be waived to accommodate the
assistance animal.

Supervising brokers may want to develop two poli-
cies: one that addresses animals or pets in general,
and separate rules that apply to assistance animals.
Most likely there would be an overlap to some extent
between the policies, such as requirements for vacci-
nations, neutering, cleaning up after the animal, using
a leash, keeping the animal quiet and under control,
and prohibiting aggressive or dangerous animals.

These policies would have to differentiate between
those owners who may not charge a pet deposit for
assistance or service animals (although they may
deduct from the tenant security deposit any damage
caused by the assistance animal) and those who may
charge a pet deposit. If a tenant with an assistance
animal adds another animal to the household without
proof of its assistance nature, the owner may charge
a pet deposit for the unverified animal, but not for the
assistance animal.

In 2013, HUD issued a notice, “Service Animals and
Assistance Animals for People with Disabilities in
Housing and HUD-Funded Programs”16 to explain
owners' obligations under both the Fair Housing Act
and the ADA regarding assistance or service animals.
The Notice distinguishes between assistance
animals under the Fair Housing Act (and Section 504
of the Rehabilitation Act of 1973), and service animals
as defined under the ADA and “applies to all housing
providers covered by the FHAct, Section 504 and/or
the ADA.

The Notice explains owners’ obligations and the
appropriate test to apply under each Act. The Notice
states:

In situations where the ADA and the FHAct/
Section 504 apply simultaneously (e.g., pub-
lic housing agency, sales or leasing offices, or
housing associated with a university or other
place of education), housing providers must
meet their obligations under both the reason-
able accommodation standard of the FHAct/
Section 504 and the service animal provisions
of the ADA.... [P]ublic accommodations that



Trending in Real Estate Today

operate housing facilities may not use the ADA definition of service animal as a justification for reducing

their FHAct obligations."”

Review Table 3:1 below for a comparison of the ADA and the Fair Housing Act.

Table 3:1 ADA and Fair Housing Act Details®

Americans with
Disabilities Act

commercial, governmental,
& educational facilities &
places of public
accommodation (all
places open to the public,
e.g., restaurants, hotels,
taxis, shuttles, grocery,
department and other
retail stores, hospitals,
medical offices, theaters,
health clubs, parks, zoos,
etc.

a canine only, with limited
exception for miniature
horse.

Applicable Property Type of Permissible
Law Subject to Law Animal Inquiries
ADA: Public entities, e.g., Service animal defined as Does this person need this

dog due to a disability?

and

What work or tasks has
the dog been trained to
perform?

Fair Housing Act Residential dwelling units

Assistance animals

may include multiple
species, e.g., dogs, cats,
monkeys, birds and other
animals.

Does this person have a
disability?

and

Does the animal provide
assistance, perform tasks or

services or provide
emotional support that
alleviates the symptom
or effect of the person’'s
disability?

Inquiries Under the Fair Housing Act (FHAct)

An assistance animal under the FHAct is not required
to be individually trained or certified as are service
animals. Similar to the ADA, if the disability and the
disability-related need is either readily apparent or
already known to the housing provider, then no fur
ther documentation may be requested.

If either the disability or the need for the animal is
not readily apparent, for example, a person prone to
seizures who has a seizure-alert service animal, then
an owner or brokerproperty manager may ask the fol-
lowing two questions when faced with a request for
an accommodation to allow an assistance animal:

1. Does the person seeking to use the animal
have a disability, (i.e., a physical or mental
impairment that substantially limits one or
more major life activities)?

and

2. Does the animal work, provide assistance,
perform tasks or services for the benefit of the
person with the disability or provide emotional
support that alleviates one or more of the
identified symptoms or effects of the person'’s
disability?

If the answer to either question is no, then the
request for accommodation may be denied, but if
the answer to both questions is yes, then the owner
generally must grant an accommodation to existing
policy and allow the animal access to all areas of the
premises where persons are permitted entry.

If the disability is obvious, but the need for and tasks
performed by the animal are not apparent, then
the housing provider may only ask the tenant for
documentation of the disability related need for the
animal.

What if a tenant states that the animal is needed for
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emotional support? HUD advises that the housing
provider may ask persons who are seeking a reason-
able accommodation for an assistance animal that
provides emotional support to provide documentation
from a physician, psychiatrist, social worker, or other
mental health professional that the animal provides
emotional support that alleviates one or more of the
identified symptoms or effects of an existing disabil-
ity. Such documentation is sufficient if it establishes
that an individual has a disability and that the animal
in question will provide some type of disability-related
assistance or emotional support.'®

Housing providers may not ask an applicant or ten-
ant to provide access to his or her medical records or
medical providers or to provide extensive information
or documentation of the person’s physical or mental
impairments.

A substantiated request may be denied only if mak-
ing the accommodation:

1. would impose an undue financial or
administrative burden or would fundamentally
alter the housing provider’s services, or

2. the specific animal poses a direct threat to
the safety and health of others that can't be
reduced by other reasonable accommodations,
or

3. the specific animal would cause substantial
physical damage to the property of others
that can't be reduced or eliminated by other
reasonable accommodations.

The determination of either #2 or #3 "..must be
based on an individualized assessment that relies on
objective evidence about the specific animal’s actual
conduct—not on mere speculation or fear about the
types of harm or damage an animal may cause and
not on evidence about harm or damage that other
animals have caused.'20

Americans with Disabilities Act (ADA) and
Service Animals

The Americans with Disabilities Act of 1990 (ADA)
prohibits discrimination and ensures equal opportu-
nity for persons with disabilities in employment, state
and local government services, public accommoda-
tions, commercial facilities, and transportation.2! The
law applies to public entities, (i.e., federal, state, and
local governmental programs, services, activities, and

facilities as well as to commercial facilities, educa-
tional facilities, and public accommodations, includ-
ing leasing offices, shelters, assisted living facilities,
guest lodging, most retail establishments, and many
others).

Ten years after the passage of the ADA, the US
Department of Justice (DOJ) revised ADA regulations
to narrowly define a service animal as:

..any dog that is individually trained to do work or
perform tasks for the benefit of an individual with
a disability, including a physical, sensory, psychi-
atric, intellectual, or other mental disability. Other
species of animals, whether wild or domestic,
trained or untrained, are not service animals for
the purposes of this definition. The work or tasks
performed by a service animal must be directly
related to the individual's disability....22

Note the specific reference to dogs. However, other
ADA regulations provide a limited exception for min-
iature horses:

(1) Reasonable modifications. A public entity
shall make reasonable modifications in poli-
cies, practices, or procedures to permit the
use of a miniature horse by an individual
with a disability if the miniature horse has
been individually trained to do work or per
form tasks for the benefit of the individual
with a disability.

(2) Assessment factors. In determining
whether reasonable modifications in poli-
cies, practices, or procedures can be made
to allow a miniature horse into a specific
facility, a public entity shall consider—

(i) The type, size, and weight of the minia-
ture horse and whether the facility can
accommodate these features;

(i) Whether the handler has sufficient con-
trol of the miniature horse;

(i) Whether the miniature horse is house-
broken; and

(iv) Whether the miniature horse’s pres-
ence in a specific facility compromises
legitimate safety requirements that are
necessary for safe operation.23

The regulations provide that the work or tasks per
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formed by the service animal must be directly related
to the person’s disability and mention the following
examples:

e assisting persons who are blind or have low vision
to navigate and other tasks

e alerting persons who are deaf or hard of hearing to
the presence of people or sounds

¢ providing nonviolent protection or rescue work
e assisting an individual having a seizure

pulling a wheelchair
e alerting a person to the presence of allergens
e retrieving items such as medicine, or the telephone

e providing physical support and assistance with
balance or stability to a mobility-impaired person

e preventing or interrupting impulsive or destructive
behaviors in persons with psychiatric or neurological
disabilities?4

An individual’s need for an animal to deter crime or
to provide companionship does not meet the criteria
for a service animal, according to the ADA.25 In other
words, if an individual wants a large breed of dog to
scare off unwanted intruders, that reason is not suf-
ficient to cause a landlord to permit the animal.

If an animal meets the ADA definition of
service animal, then public entities and public
accommodations must allow the service animal into
the covered facility.

If the individual’s disability and the work or tasks
performed by the animal are apparent, then broker
property managers and owners may not request any
further documentation or verification. If either the dis-
ability or the work/tasks performed are not apparent,
then the only two questions the covered facility may
ask are:

1. Does this person need this animal to
accompany him/her due to a disability?

and

2. What work or tasks has the animal been
trained to perform that relate to the disability?26

Brokers, property managers, and owners may not ask
about the nature or extent of the disability nor require
medical records or proof that the animal has been
certified, trained, or licensed as a service animal, nor
may it charge any fee for the service animal's admit-

tance. If it either is apparent or the individual verifies
the existence of a disability and the related work or
tasks performed by the animal, then the service ani-
mal must be admitted to all areas of the facility to
which the public has access unless:

1. the animal is out of control and the handler
does not take effective action to control the
animal, or

2. the animal is not housebroken, or

3. the animal poses a direct threat to the health
or safety of others that cannot be eliminated or
reduced to an acceptable level by a reasonable
modification to other policies, practices, and
procedures?’

Summary of Laws Regarding Assistance Animals

While the ADA maintains a narrow definition of a ser
vice animal, federal and state fair housing laws define
the concept more broadly.

In contrast to the ADAs narrow definition of service
animal, what constitutes an assistance animal under
both federal and Florida fair housing laws is much
broader and may include cats, birds, dogs, monkeys,
and other species.

Florida's Vocational Rehabilitation Act states:

Service animal means an animal that is trained
to perform tasks for an individual with a disability.
The tasks may include, but are not limited to, guid-
ing a person who is visually impaired or blind, alert-
ing a person who is deaf or hard of hearing, pulling a
wheelchair, assisting with mobility or balance, alert-
ing and protecting a person who is having a seizure,
retrieving objects, or performing other special tasks.
A service animal is not a pet.

FS. 413.08(d)

(2) An individual with a disability is entitled to full
and equal accommodations, advantages, facili-
ties, and privileges in all public accoommodations.
This section does not require any person, firm,
business, or corporation, or any agent thereof, to
modify or provide any vehicle, premises, facility,
or service to a higher degree of accommodation
than is required for a person not so disabled.

(3) An individual with a disability has the right to be
accompanied by a service animal in all areas of a
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public accommodation that the public or custom-
ers are normally permitted to occupy.

(@) Documentation that the service animal is
trained is not a precondition for providing
service to an individual accompanied by a
service animal. A public accommodation
may ask if an animal is a service animal or
what tasks the animal has been trained to
perform in order to determine the differ
ence between a service animal and a pet.

(b) A public accommodation may not impose
a deposit or surcharge on an individual with
a disability as a precondition to permitting a
service animal to accompany the individual
with a disability, even if a deposit is rou-
tinely required for pets.

(c) An individual with a disability is liable for
damage caused by a service animal if it is
the regular policy and practice of the public
accommodation to charge nondisabled per
sons for damages caused by their pets.

(d) The care or supervision of a service animal
is the responsibility of the individual owner.
A public accommodation is not required to
provide care or food or a special location
for the service animal or assistance with
removing animal excrement.

(e) A public accommodation may exclude or
remove any animal from the premises,
including a service animal, if the animal’s
behavior poses a direct threat to the health
and safety of others. Allergies and fear of
animals are not valid reasons for denying
access or refusing service to an individual
with a service animal. If a service animal
is excluded or removed for being a direct
threat to others, the public accommmodation
must provide the individual with a disability
the option of continuing access to the pub-
lic accommodation without having the ser
vice animal on the premises.

(4) Any person, firm, or corporation, or the agent of
any person, firm, or corporation, who denies or
interferes with admittance to, or enjoyment of,
a public accommodation or otherwise interferes
with the rights of an individual with a disability or
the trainer of a service animal while engaged in

the training of such an animal pursuant to subsec-
tion (8), commits a misdemeanor of the second
degree, punishable as provided in s. 775.082 or s.
775.083.28

Summary Regarding Accommodations and
Modifications

The vast majority of residential property owners who
seek to rent their property and any licensees they
employ will be subject to and must comply with both
federal and Florida laws that require owners to make
reasonable accommodations for persons with disabil-
ities, including those who wish to have an assistance
animal.

Owners or their licensees must respond to requests
for accommodations or modifications. The failure to
respond to an accommodation/modification request
is in itself a violation of the Fair Housing Act.29

Licensees managing commercial properties, whether
shopping centers, office buildings, or other com-
mercial properties that do not provide any lodging,
generally must only comply with the ADA laws and
regulations regarding service animals and do not
have to be concerned with the FHAct's assistance
animal issues.

The sale, purchase, or lease of most residential
property clearly will be subject to fair housing laws,
but leasing certain residential property may also be
subject to the service animal requirements under
the ADA if the property is a “place of public accom-
modation.” According to some interpretations, leas-
ing rooms in a bed and breakfast, vacation rental
properties, or units in an apartment or condominium
complex would qualify as a “place of public accom-
modation” (as would a broker’s business office), thus
requiring compliance with both laws.

When dealing with multiple laws, HUD's April 2013
Notice recommmends that a provider first apply the
ADA service animal test, because if the animal quali-
fies as a service animal then the animal must be per
mitted to accompany the individual in all areas of the
facility that persons normally may go unless the ani-
mal is uncontrollable or not housebroken or presents
a direct threat to others’ health and safety.

If the animal does not qualify as a service animal,
whether because it's not a canine or because it
provides emotional support, then the housing
provider must evaluate the request under the
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assistance animal standards under fair housing laws.

Licensees must remember, for example, that emo-
tional support animals that do not qualify as service
animals under the ADA, may nevertheless qualify as
permitted reasonable accommmodations for persons
with disabilities under the FHAct.

Design and Construction: Access to Buildings

The design of buildings has been influenced by the
ADAB30 as well as federal fair housing laws, particularly
in the area of covered multifamily buildings certified
as ready for occupancy on and after March 13, 1991.

Covered multifamily buildings are:
1. buildings having one or more elevators and four
or more units, and

2. ground floor units in buildings with four or
more units.3!

These buildings must satisfy the following require-
ments, namely:

e Public and common areas must be accessible to
persons with disabilities

e Doors and hallways must be wide enough for
wheelchairs

e All units must have:
o An accessible route into and through the unit,

o Reinforced bathroom walls to allow later installa-
tion of grab bars,

o Kitchens and bathrooms that can be used by peo-
ple in wheelchairs, and

o Accessible light switches, electrical outlets, ther
mostats & other environmental controls

Understand that if a building with four or more units
has no elevator (and had its first occupancy after
March 13, 1991), the above standards apply only to
ground floor units. If building standards are more
stringent under state or local law than the foregoing
requirements, then the state or local standards
prevail.

Enforcement and Penalties

Individuals who believe that they have been victims
of an illegal housing practice may file a complaint
with the HUD or file their own lawsuit in federal or
state court. The Department of Justice brings suits on
behalf of individuals based on referrals from HUD.33
The federal government is also involved in enforce-
ment matters. In fiscal years 2012 and 2013, HUD and
Fair Housing Assistance Program (FHAP) agencies
obtained over $425 million in compensation for vic-
tims of housing discrimination. In addition, HUD and
FHAP agencies obtained a broad range of housing
and public interest relief. This relief included making
housing opportunities available, obtaining reason-
able accommodations for persons with disabilities,
and modifying applicant and tenant policies so that
they comply with fair housing laws. Further, the U.S.
Department of Justice recovered more than $2 mil-
lion in damages and civil penalties in Fair Housing Act
cases that were investigated and charged by HUD.34

Floridians who think they have experienced housing
discrimination can also turn to the Florida Commission
on Human Relations. The Florida Legislature created
the Florida Commission on Human Relations in

Case: HUD vs. H&H Development Group, et.al., FHEO 07-11-0533-8

In late 2012, HUD charged the owner, an architect, the builder, and designers of a condominium complex
in Pevely, Missouri with building a multifamily complex that was inaccessible to persons with disabilities (3

story building with 36 units total and no elevator).

Steps and inaccessible curb ramps prevented people in wheelchairs from accessing the units, the club-
house, and common areas. Additionally, the complex lacked any designated parking and the units had inac-
cessible kitchens, thermostats, and mailboxes. Knob-style hardware on the front doors (instead of levers)
made it difficult for people with arthritis to open their doors.

In 2014, the architect agreed to pay a total of $35,000 of which $32,200 provided funding to retrofit the
property. One of the contractors agreed to perform work to correct inaccessible features in the common

areas.3?
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1969 to enforce the Florida Civil Rights Act and to
address discrimination issues through education,
outreach, and partnerships. The Commission has
investigated and closed more than 74,000 cases and
has negotiated close to $13 million in settlement
amounts for more than 1,500 people through its
mediation services.

According to the Commission, “For fiscal year 2008—
2009, 39% of the cases investigated by [its] housing
investigations unit were based on disability, with race
a close second at 27%."3%

The Florida Commission on Human Relations basic
statutory responsibilities are set forth in Florida’s Fair
Housing Act which addresses discrimination in hous-
ing based on race, color, national origin, sex, disabil-
ity, religion, and familial status. The Commission also
deals with employment discrimination.

Since 1969, when the Commission was established,
state and federal laws have significantly expanded the
jurisdiction of the Commission. The Commission may
institute civil actions in any appropriate court if it is
unable to obtain voluntary compliance with Florida's
Fair Housing Act (FFHA).

The court may impose the following fines for each
violation:

1. Up to $10,000, if the respondent has not
previously been found guilty of a violation of
the FFHA

2. Up to $25,000, if the respondent has been
found guilty of one prior violation of the FFHA
within the preceding five years

3. Up to $50,000, if the respondent has been
found guilty of two or more violations of the
FFHA within the preceding seven years

In imposing a fine, the court must consider “the
nature and circumstances of the violation, the degree
of culpability, the history of prior violations of Florida's
fair housing act, the financial circumstances of the
respondent, and the goal of deterring future viola-
tions."36

In addition to fines, the court will award reasonable
attorney’'s fees and costs to the Commission when
the Commission prevails.

Private parties can bring a complaint to the Florida
Commission on Human Relations, but so can any

local agency certified as substantially equivalent, such
as fair housing councils.3?

Here is a partial list of such groups in Florida:

City of Bradenton Planning & Community
Development Dept.

101 Old Main St

Bradenton, FL

(941) 932-9408
http://www.cityofbradenton.com/index.asp?Type=B_
BASIC&SEC=%7B35F774FE-9Q6EA-4566-8D9B-
5EBGE93BE3F71%7D

Fair Housing Center of Greater Palm Beaches
1300 W. Lantana Road, Suite 200

Lantana, FL 33462

(877) 910-3247

http://fairhousingflorida.com/

Fair Housing Continuum, Inc.

4760 North U.S. Hwy 1, Ste. 203

Melbourne, FL 32935-7200

(321) 757-3532
http://www.fairhousingcontinuum.com/about-us/

Florida Commission on Human Relations
4075 Esplanade Way, Rm. 110

Tallahassee, FL 32399

(850) 488-59002

http://fchr.state.fl.us/

Hillsborough County Board of County
Commissioners

601 East Kennedy Blvd.

Tampa, FL 33602

(813) 272-5735
http://www.hillsboroughcounty.org/bocc/

Jacksonville Human Rights Commission

117 West Duval Street, Suite 350

Jacksonville, FL

(904) 630-4911
http://www.coj.net/departments/human-rights-com-
mission.aspx

Legal Aid Society of Palm Beach County, Inc.
423 Fern Street, Suite 200

West Palm Beach, FL 33401

(561) 655-8944

http://www.legalaidpbc.org/

Orlando Human Relations Department
400 South Orange Avenue, #9
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Orlando, FL 32801
(407) 246-2122

http://www.cityoforlando.net/oca/human-relations/

Palm Beach County Human Rights Council
PO. Box 267

Palm Beach, FL 33402

(561) 368-0105

http://www.pbchrc.org/

Pinellas County Housing Authority
11479 Ulmerton Road

Largo, FL 33778

(727) 443-7684
http://www.pinellashousing.com/

Pinellas County Office of Human Rights
400 S. Ft. Harrison Ave., 5th Floor
Clearwater, FL 33756

(727) 464-4380
http://www.pinellascounty.org/humanrights/

St Petersburg Community Affairs Division
One 4th Street, North, MSC Bldg, 3rd Floor

St. Petersburg, FL 33701

(727) 893-7345
http://www.stpete.org/city_departments/human_
resources/community_affairs.php

Tampa Office of Human Rights
102 E. 7th Avenue

Tampa, FL 33602

(813) 274-5835

http://fchr.state.fl.us/fchr/outreach/community_
resource_map/district_3/hillsborough_county__5/dis-
crimination/human_rights/office_of_human_rights

Florida real estate licensees who participate in
discriminatory acts may find themselves facing
administrative hearings in front of the Florida Real
Estate Commission (FREC). Should licensees be
found in violation of fair housing laws, they could be
subject to the loss of their license.

SUMMARY

Veteran real estate licensees can probably recall a
time when housing discrimination was prevalent and
accepted. While some might say that more change is
necessary, many would agree that most real estate
licensees and consumers are very well educated on
the subject of fair housing.

If there are areas of confusion it is in the implementa-
tion, not the philosophy of fair housing. Licensees and
property owners still find it challenging to comply with
the laws and rules regarding the protected classes of
sex, familial status, and handicap. Education is the
key to making sure that Americans have equal hous-
ing and economic opportunities.
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MODULE 3, PART I REVIEW - TRENDING IN REAL ESTATE TODAY

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the
back of the book.

1. All of the following are 3. The term familial status does | 5. The term handicap does not

protected classes under
federal and fair housing laws

not refer to:

refer to people:

a. apregnant woman. a. with mental illnesses.
except. . . .
_ o b. children under 18. b. with alcoholism.
a. n_a.t|ona| ongin. c. individuals who are the c. who are perceived to have
b. citizenship. guardians for minors. a disability.
c. handicap. d. an elderly personina d. who are a minority in their
d. familial status. wheelchair. neighborhood.

In addition to following fair
housing laws with respect
to protected classes, brokers
who are members of the
National Association of

. The act of persuading

owners to sell or rent
because persons from a
protected class are moving
into the area is known as:

a. steering.
REALTORS® (NAR) must also b. channelin
be mindful of discrimination ' neing.
based on: c. redlining.

d. blockbusting.

marital status.

gender identity.
financial qualifications.
education.

o o oo

How did you do? Remember, we have instructors available to assist you throughout your learning experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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PART II:
REAL ESTATE LITIGATION CLASSICS

LEARNING OBJECTIVES
Upon completion of Part Il, the student will be able to:

Discuss the significance and the impact of the Edina case on agency relationships and practices
in Florida.

Summarize the best practices in dealing with problems related to mold, based on the Ballard
case.

Cite the rules on Internet advertising, particularly as they related to the Internet, and discuss
issues related to the NAR v. DOJ lawsuit.

Discuss the impact of the Abneys rebate case as it affects the practice of receiving rebates and
other compensation in a real estate transaction.

Apply disclosure rules as they apply to airports and similar structures in terms of the Whidbey
Island case.

Describe best practices for handling questions regarding a competitor's and one's own real

estate compensation.

INTRODUCTION

The real estate profession, by and large, is not one
that dwells on the past. Nor is it an introspective one.

There may be several reasons for this lack of reflec-
tion. Perhaps the most significant reason is that
the real estate brokerage profession is not that old.
The first efforts to organize real estate into a profes-
sion did not take place until the late 1800s and cul-
minated in the founding of the National Association
of REALTORS® (NAR). NAR started as the National
Association of Real Estate Exchanges (NAREE) on
May 12, 1908 in Chicago. With 120 founding mem-
bers, 19 Boards, and one state association, the
NAREE's objective was "“to unite the real estate
men of America for the purpose of effectively exert-
ing a combined influence upon matters affecting real
estate interests.”

Another benchmark suggests that the real estate pro-
fession is fairly young. Its professional code of con-
duct, the NAR Code of Ethics, is barely 100 years old,
having celebrated its centennial in 2013. The first state
to enact license law, California, is yet to celebrate its
century of licensure (that will happen in 2017).

Another reason that the real estate profession may
not be interested in its origins is that it is largely com-
prised of forward-thinking people, trained to focus on
the next transaction rather than on past successes or
failures.

Nevertheless, it can be helpful to consider and to
question where certain business practices originated,
if for no other reason than to avoid repeating old mis-
takes.

The real estate industry has more than one million
participants in the U.S. alone. What drives such a
large and influential industry to regulate itself or to
consider reform? Often, it is lawsuits—big ones. The
following discussion reviews court cases that have
caused the real estate profession to shift or change
its practices.

THE EDINA REALTY AGENCY DEBACLE

Until the early 1990s, the custom among real estate
brokers was to act as agents for the seller. The term
buyer brokerage was not yet in use nor was the con-
cept even on the horizon, even though concerned
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practitioners were aware of some of the troubling
aspects of unintended dual agency and seller sub-
agency.

Working closely with buyers made the practice of
seller agency challenging to practice. Often, real
estate professionals working with buyers bonded
with them—intellectually and emotionally. However,
professionals working with buyers did not work for
them. The professionals were, in fact, working for the
seller. They were described as selling agents and as
subagents of the seller.

The problem was that this relationship was rarely dis-
closed to buyers. If any questions were raised about
the broker’s loyalty, it was often dismissed with, ‘Isn’t
it great that you don’t have to pay me the commis-
sion even though | do a lot of work for you? | get paid
by the seller”” The real issue of the broker’s loyalty and
legal responsibility to the seller was never addressed
or disclosed.

Everyone was confused by this practice. Sellers
thought only their individual real estate broker worked
for them and assumed that licensees from other
firms worked for the buyer. Licensees working with
buyers recognized that their legal obligations were to
the seller but they behaved as though they had the
buyers’ best interests at heart. Buyers assumed that
the licensees with whom they were dealing worked
for them as well.

However, as subagents of the seller, licensees work-
ing with buyers were duty-bound to pass on to sell-
ers’ salespersons any secrets buyers shared with
them about how high they would bid or the terms
they would accept.

[t is not surprising, then, that most real estate profes-
sionals unwittingly became dual agents, a role where
they represented both the buyer and the seller at the
same time. Even with disclosure to consumers, dual
agency is challenging to practice properly since ethi-
cal conflicts abound: if brokers work for a seller and
buyer in the same transaction, how do they obtain the
highest price and best terms for the seller and also
get the lowest price and best terms for the buyer?

Into this confusing mess walked Jamie Bokusky, a
consumer who was looking for a home in a suburb
of Minneapolis, Minnesota called Minnetonka. In
1991, Jamie worked with an Edina Realty licensee to
purchase a home listed for sale with another Edina

Realty licensee. When she asked the broker with
whom she was working if the home she was inter
ested in purchasing had a sprinkler system, she was
told “yes.” She purchased the home without having
an independent inspection performed.

As it turns out, Jamie discovered after closing that
her home merely had a hose spigot and no sprinkler
system. Upset, Jamie turned to her broker who indi-
cated that a mistake had been made, but apparently
the broker failed to make any amends. Jamie then
turned to an attorney who initially advised her to avoid
litigation since the costs of a lawsuit would far exceed
those of installing a sprinkler system at her expense.

But Jamie continued to press her point: she was
sure that the broker she had worked with had her
best interests at heart and should have negotiated
on her behalf and advised her to obtain inspections.
Jamie's attorney advised her that in fact all licensees
work for the seller, not for buyers, and, at some point,
may have realized that Jamie was the victim of undis-
closed dual agency.

A class action lawsuit ensued. Jamie's attorney rea-
soned that Jamie's victimization was undoubtedly
shared by 20,000 other Edina Realty consumers and
filed at $250 million suit against the brokerage firm.
Those suing asked the court to refund the estimated
sales commissions Edina Realty earned on an aver
age 6,000 in-house transaction a year over the six
years covered by the litigation. According to the plain-
tiffs’ attorney Rodney Wilson, Edina Realty should
have explained it owed conflicting duties to both par
ties.

Attorneys for Edina Realty claimed that Bokusky was
first informed in writing about her agent’s legal role
when it was presented as a clause in the purchase
contract she signed and that Jamie had received rep-
resentation from the selling agent who assisted her.
Jamie's attorney counterargued that the firm should
have further elaborated that consenting to the pur
chase agreement language would be tantamount
to waiving any right to the undivided loyalty of the
agent.!

Edina Realty was one of the largest real estate bro-
kerage firms in the country at the time of this litiga-
tion, so the lawsuit gained a significant amount of
traction in the media over the ensuing months. The
case became more sensational when the plaintiff's
attorney added racketeering charges to the list of



Trending in Real Estate Today 83

complaints. If proven, then triple damages would be
awarded.

The firm’s general counsel stated that his company
complied with all Minnesota legal requirements for
disclosure to consumers on relationships.2

The initial lawsuit snowballed into three, including
a suit brought by the United States Department of
Justice charging Edina Realty under the Racketeer
Influenced and Corrupt Organizations Act, commonly
referred to as the RICO Act (and usually used to pros-
ecute mobsters.). RICO is a United States federal law
that provides for extended criminal penalties and a
civil cause of action for acts performed as part of an
ongoing criminal organization.

The central issue for the courts to consider became,
“How much explanation do real estate agents owe
customers about their legal relationship?”

In February, 1995, judges approved settlements
worth a combined $19.9 million, ending three law-
suits.3 Plaintiff attorney Wilson claimed that the set-
tlements were worth “several hundreds of dollars”
for more than 20,000 people who filed claims in the
class-action cases:

In St. Paul, a U.S. district judge signed off on a $14
million cash settlement involving two federal lawsuits
against Edina. About $12.3 million of the total federal
settlement covered claims stemming from a lawsuit
against Edina for real estate deals made from April 1,
1986, to Sept. 30, 1993, where homebuyers and sell-
ers were both represented by the company’s sales
professionals. The remaining $1.67 million covered
consumers who were represented by Edina agents
or bought Edina listings and were unrepresented and
paid money to a title company and/or a bank both
associated with Edina Realty.

Edina never admitted any wrongdoing and maintained
that it acted at all times lawfully.

Relevance to Florida Real Estate Professionals

The repercussions from the Edina Realty lawsuits
were significant. During the legal proceedings, the
National Association of REALTORS® formed a com-
mittee to determine the best way of explaining and
disclosing broker relationships to consumers. States
began requiring their licensees to provide agency
disclosure in writing. Some states, notably Georgia,

Florida, and Colorado, completely outlawed the prac-
tice of dual agency.

This case provided a wake-up call to most licensees
across the country, who realized that they were all
vulnerable to the accusation that they were practic-
ing undisclosed dual agency. In Florida, the Brokerage
Relationship Disclosure Act was passed, permitting
real estate licensees to engage in four types of bro-
kerage relationships with consumers: transaction bro-
ker, single agent, designated sales associate, and no
brokerage relationship:

FES. 475.278 Authorized brokerage relation-
ships; presumption of transaction brokerage;
required disclosures.—

(1) BROKERAGE RELATIONSHIPS.—

(@) Authorized brokerage relationships.—A real
estate licensee in this state may enter into
a brokerage relationship as either a transac-
tion broker or as a single agent with poten-
tial buyers and sellers. A real estate licensee
may not operate as a disclosed or nondis-
closed dual agent. As used in this section,
the term "dual agent” means a broker who
represents as a fiduciary both the prospec-
tive buyer and the prospective seller in a
real estate transaction. This part does not
prevent a licensee from changing from one
brokerage relationship to the other as long
as the buyer or the seller, or both, gives
consent as required by subparagraph (3)
(c)2. before the change and the appropri-
ate disclosure of duties as provided in this
part is made to the buyer or seller. This part
does not require a customer to enter into a
brokerage relationship with any real estate
licensee.

Transaction brokerage allows licensees to repre-
sent one or both parties in a limited capacity. Single
agency permits licensees to represent either a buyer
or a seller, but never both, in a fiduciary capacity. The
fiduciary duties of a single agent include represen-
tation. In some situations licensees may also act as
designated sales associates in which two associ-
ates from the same brokerage firm represent differ
ent parties in the same transaction as single agents.
This form of representation is limited to commercial
transactions.
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Since 2003, it is presumed that all licensees are
operating in the capacity of a transaction broker
unless a single agency or no brokerage relationship
is established. However, a written disclosure must
be given when consumers and licensees enter
into a single agency or no brokerage relationship.4
The no-brokerage relationship does not include
representation of any kind.

Some real estate licensees think that agency legis-
lation and disclosure forms have cluttered the real
estate transaction and have unnecessarily made
consumers more leery of working with real estate
professionals. Studies indicate that many brokers do
not properly advise consumers about their choices
in agency relationships or at least do not advise con-
sumers in a timely way. But there is no doubt that the
Edina case provided a substantive national conversa-
tion about the way real estate brokers interact with
consumers and opened up the possibilities of repre-
sentations for buyers.

MOLD IS GOLD: THE BALLARD CASE

Dealing with environmental issues has always been
difficult for real estate professionals. In some cases,
such as lead-based paint, the federal government
provides a simple benchmark for disclosure: was the
dwelling built before 19787 If so, disclosure to con-
sumers is required. In the case of radon, while there
is no federally required or state required disclosure
form, the Environmental Protection Agency (EPA) has
provided guidelines for dangerous levels of the radio-
active gas: four picocuries or more.

But in the case of mold, there were and are no fed-
eral guidelines for identifying or disclosing dangerous
levels of mold. There is no scientific agreement about
which molds are toxic or at what levels or to what
individuals. Until the Ballard v. Farmers Insurance
case, mold was not even an issue that consumers
asked their licensees about. Mold was considered to
be a minor and treatable problem and one not taken
very seriously.

The Ballard case first began as a single claim for water
damage to a hardwood floor, but was expanded to
include mold contamination of the entire house and
surrounding structures. In June 2001, the Ballards,
Melinda and her husband Ron, claimed that Farmers
Insurance did not properly deal with their mold claim
and handle their damage quickly enough, causing the
mold to spread in their sumptuous home in Dripping
Springs (ironically!), an area outside Austin, Texas.

The Ballards requested $100 million in restitution.
According to the Ballards, Farmers delayed in cover
ing repairs for a water leak in the couple's 22-room
mansion and ignored contractors’ warnings that dan-
gerous molds could grow under the house's sub-
flooring if the sub-flooring were not pulled up. The
couple said Farmers’ failure to properly handle the
claim allowed the toxic mold Stachybotrys atra to take
over their house, which damaged the family’s health.
In early 1999, the family, including their three year
old son Reece, experienced the first of a number of
unexplained illnesses, including coughing up blood.®

While the jury denied the Ballards’ medical claims, the
jury found that the carrier mishandled the insureds
claim and awarded them a stunning $32 million dol-
lars. The verdict and Ms. Ballard's allegation of health
problems caused by mold drew media attention
around the country. However, in December 2002, a
state appellate court lowered the award to $4 million
in actual damages, throwing out millions the jury had
provided for mental anguish and punitive damages.

In early 2004, appeals were pending before the Texas
Supreme Court when both sides reached an undis-
closed settlement agreement.®

Relevance to Florida Real Estate Professionals

While the Ballard case was not the only mold case
in the courts at the time, its significant award to
the family sparked national interest as well as sig-
nificant consumer concerns. Real estate licensees
became much more sensitized to mold issues as a
direct result of this case. A contributing factor to the
increase in interest in mold was that attorneys discov-
ered that litigation in this area was fertile and lucra-
tive. Courses in lawsuits involving mold remediation
called “"Mold is Gold” were well attended at legal
continuing education programs for attorneys!

Another contributory factor was that insurance com-
panies began limiting their exposure to mold claims
by either excluding mold claims from coverage or
limiting payout on a claim to $10,000 total—the latter
approach adopted by Florida insurers.”

While California adopted a mandatory mold disclo-
sure form, there is no such form required in Florida
or other states. Some states, such as North Caroling,
have advised their licensees to disclose one square
foot or more of mold to prospective purchasers, but
has not advised brokers how to make that disclosure.
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REALTORS®:

It may be helpful, then, for real estate professionals to review the advice of National Association of

e During your visual inspections, pay specific attention to stains or discoloration on ceilings and walls,

including the baseboard area, to pick up red flags associated with plumbing leaks and drainage prob-
lems.

Pay attention to mold or mildew odors.

If you notice any of these signs of potential mold problems, carefully word a written disclosure.
Be sure not to offer expert analysis, avoiding terms such as “black mold” or “toxic mold.” Generic
descriptions such as “mold type” or “mildew-like” might be used. Here's an example: “Some stain-
ing observed on north wall of downstairs bedroom. Mildew-like odors also noted in master bedroom
closet. Contact a qualified specialist for review.”

Insist that potential buyers have their own independent home inspections conducted.

Become aware of the licensed experts in your area who are prepared to inspect for mold, and know
when to advise (in writing) that potential buyers hire one of those experts. Some home inspectors
are beginning to provide specific mold detection and diagnostic services. If necessary, recommend
that your buyer principals and customers retain a Certified Industrial Hygienist (CIH) or other environ-

mental specialist to provide mold detection and lab analysis services.8

VOWS, NAR, AND DOJ: LIONS AND
TIGERS AND BEARS, OH MY!

In the late 1800s and early 1900s, when real estate
brokers met at real estate congresses and local asso-
ciations, they frequently shared information about
properties they were trying to sell. They agreed to
compensate other brokers who helped sell those
properties. These meetings became the foundation
of the first multiple listing services or MLSes.

The offer to share information in exchange for com-
pensation became more formalized with a system of
distributing information first on index cards, then later
in books that resembled catalogs of homes for sale.
In the late 1900s, as computer technology revolution-
ized the distribution of data, MLSes went online and
it became possible for brokers to upload their listing
data directly.

The MLS systems were and still are local and/or
regional. For example, My Florida Regional MLS
is Florida’s largest multiple listing service with
more than 33,000 subscribers. It is owned by 15
Shareholder REALTOR® Boards and Associations in
Central and Southwest Florida.® The Columbus and
Central Ohio Regional Multiple Listing Service, Inc. is
a computerized network of more than 700 cooperat-
ing real estate offices.0

Most MLS systems restrict membership and access

to real estate broker firms (and their sales pro-
fessionals) who are appropriately licensed by the
state, are members of a local board or association
of REALTORS®, and are members of the applicable
national trade association such as NAR.

Once data became accessible on the Internet, it
also became possible for individuals, licensed and
unlicensed, to copy and paste the data into various
formats. Understandably, real estate licensees who
work hard to obtain listings, were upset by these par
ties who were considered rogue, unethical, and even
illegal. The entities who took the information claimed
that the real marketplace should be open and accessi-
ble to anyone, licensed or unlicensed. As the practice
of taking listing data from licensee websites became
more frequent, real estate regulatory agencies (nota-
bly, in Texas and South Dakota) attempted to regulate
these entities out of business. Some firms, including
large national franchises, threatened to remove their
listings from MLSes that did not adequately “pro-
tect” the data.

Some of those entities who were accused of tak-
ing data without permission were characterized as
Virtual Office Websites, or VOWs. The main criticism
of VOWs is that they often did not have a brick-and-
mortar presence, a requirement of most regulatory
real estate agencies. Moreover, the staff of the VOWs
were unlicensed, or if licensed, were employed
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mainly to collect referral fees by selling leads to listing
firms.

In May 2003, NAR, the largest trade association in
the U.S. with more than one million members, issued
aVOW policy that attempted to protect listing brokers
and their principals and customers from misuse of
their data. The policy covered, among other things,
how much MLS information can be posted online and
the relationship VOWs need to establish with cus-
tomers before granting access to the information. In
addition, the policy gives MLS members the ability to
opt out of having their listings displayed by any or all
VOWs of other participants of their MLS.

In response to NAR's 2003 policy, in September,
2005, the Department of Justice's (DOJ) Antitrust
Division filed a civil complaint in U.S. District Court
against NAR, alleging violation of federal antitrust
laws in connection with its obstruction of real estate
brokers who use Internet tools to offer services to
consumers.

Specifically, the DOJ alleged that NAR's policy vio-
lated of Section 1 of the Sherman Act (15 U.S.C. §
1) and stated in this suit that the DOJ had to stop
NAR from “... maintaining or enforcing a policy that
restrains competition from brokers who use the
Internet to more efficiently and cost effectively serve
home sellers and buyers, and from adopting other
related anticompetitive rules.”"

Further, DOJ added that:

The brokers against whom the policy discrimi-
nates operate secure, password-protected
Internet sites that enable the brokers’ custom-
ers to search for and receive real estate listings
over the Internet. These websites thus replace

defendant, through its members, adopted a
policy (the 'VOW Policy’) limiting this new com-
petition. The VOW Policy significantly alters
the rules governing multiple listing services
(‘MLS’). MLSes collect detailed information
about nearly all properties for sale through bro-
kers and are indispensable tools for brokers
serving buyers and sellers in each MLS's mar
ket area. Defendant'’s local Realtor associations
(‘member boards’) control a majority of the
MLSes in the United States.

The complaint adds that this “VOW Policy per
mits brokers to selectively or generally withhold
their principals’ and customers’ listings from
VOW operators by means of an ‘opt-out’ right.
In essence, the VOW Policy allows traditional
brokers to block the customers of targeted
competitors from using the Internet to review
the same set of MLS listings that the traditional
brokers provide to their customers.

And this, states the DOJ;

...restricts the manner in which brokers with
efficient, Internet-based business models may
provide listings to their customers, and imposes
additional restrictions on brokers operating VOWs
that do not apply to their traditional competitors.
Defendant thus denies brokers using new tech-
nologies and business models the same benefits
of MLS membership available to their competitor
brokers, and it suppresses technological innova-
tion, discourages competition on price and qual-
ity, and raises barriers to entry. Defendant — an
association of competitors — has agreed to a
policy that suppresses new competition and
harms consumers.'2

or augment the traditional practice by which the
broker conducts a search of properties for sale
and then provides information to the customer
by hand, mail, fax, or email. Since these web-
sites were first developed in the late 1990s,
brokers' use of the Internet in connection
with their delivery of brokerage services has
become an important competitive alternative
to traditional brick-and-mortar business models.

Defendant’s members include traditional bro-
kers who are concerned about competition
from Internet-savvy brokers,” the complaint
continues. In response to such concerns,

In response to negotiations with the DOJ, NAR with-
drew its VOW policy and replaced it with new guide-
lines, called Internet Listing Display (ILD). The DOJ
found the second policy insufficient and continued its
suit.

In May, 2008, NAR and the U.S. Department of
Justice reached a settlement, concluding a two-year
DOJ investigation and two and a half years of litiga-
tion. The settlement required that MLSes repeal rules
adopted, if any, implementing the VOW or ILD poli-
cies.’® MLS participants can no longer choose to opt
out of having their listings shown on the VOW sites of
other participants. Both sides claimed success in the
outcome of the litigation.
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Since this settlement, advertising sites such as Zillow
and Trulia have become maijor resources for consum-
ers for real estate listing information. Such advertis-
ers offer features such as automated valuations and
third-party comments. These advertising sites are not
VOWs nor are they brokerage firms, so their content
is not regulated in the same manner as that of real
estate brokerage firms.

Some of these advertising sites also feed their con-
tent to other sites, such as eBay and Craig’s List. Real
estate brokers have expressed dismay at the number
and types of errors that can be seen on these web-
sites and are concerned that there is little control over
these sites.

Relevance to Florida Real Estate Professionals

The settlement limited the ability and power of list-
ing brokers affiliated with a REALTOR® association
to choose with whom to share listing data. However,
sellers have choices about where their listings appear.
While the settlement only affected realtorbrokers and
multiple listing services (MLS), many state regulatory
agencies have taken the position that Internet display
of listing information is advertising, and that principals
and customers must give written consent to adver
tise listed property. In Florida, listing brokers may
accomplish this directive by having the appropriate
language on their listing agreements (all listing agree-
ments must be in writing).

Since the settlement, the term VOW has expanded to
include Internet sites operated by MLS participants. A
consumer accessing VOWs can search and view list-
ing data after registering and providing his/her name
and a valid email address, and accepting certain
Terms of Use. MLS participants are eligible to operate
VOWs. Sales licensees may also operate VOWSs with
the consent of the participant broker.

There are two ways of placing MLS data onto a web-
site: by downloading bulk MLS data directly from
the MLS or by hiring a third party for this purpose. In
either case, the VOW operator must inform the local
MLS entity whenever a VOW is going to be used, so
that the MLS can insure that proper guidelines are
being followed.

To download data, the participant broker must have a
data license from the MLS permitting the use of MLS
database content for a VOW. Third party data provid-
ers must also be licensed for MLS bulk data use.
There are companies already licensed and approved

by the MLS for this purpose. VOW operators may
display listings obtained from sources other than the
MLS, however, MLSes require VOW operators to
identify the source of such listings.

In some respects, then, today’s VOWs are analogous
to traditional brick and mortar offices. VOW
participants have equivalent rights, responsibilities,
and obligations with respect to both their physical
and their virtual offices.

FREC RULES REGARDING
ADVERTISING

Whatever individual real estate firms decide regard-
ing Internet advertising and VOWSs, they must comply
with Florida Real Estate Commission requirements
regarding advertising, including advertising on the
Internet:

61J2-10.025. Advertising

(1) All advertising must be in a manner in which
reasonable persons would know they are deal-
ing with a real estate licensee. All real estate
advertisements must include the licensed
name of the brokerage firm. No real estate
advertisement placed or caused to be placed by
a licensee shall be fraudulent, false, deceptive
or misleading.

(2) When the licensee’s personal name appears in
the advertisement, at the very least the licens-
ee's last name must be used in the manner in
which it is registered with the Commission.

(3) (a) When advertising on a site on the Internet,
the brokerage firm name as required in sub-
section (1) above shall be placed adjacent
to or immediately above or below the point
of contact information. “Point of contact
information” refers to any means by which
to contact the brokerage firm or individual
licensee including mailing address(s), physi-
cal street address(es), email address(es),
telephone number(s) or facsimile telephone
number(s).

(b) The remaining requirements of subsections
(1) and (2) apply to advertising on a site on
the Internet.

REALTORS® and Internet Advertising
It should also be noted that many Florida real estate
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licensees are also REALTORS®, and if so, they must
comply with the NAR Code of Ethics. Article 12 of the
Code deals specifically with advertising:

REALTORS® shall be honest and truthful in their
real estate communications and shall present a
true picture in their advertising, marketing, and
other representations.

Standard of Practice 12-10

REALTORS®’ obligation to present a true pic-
ture in their advertising and representations
to the public includes Internet content posted,
and the URLs and domain names they use, and
prohibits REALTORS® from:

1. engaging in deceptive or unauthorized fram-
ing of real estate brokerage websites;

2. manipulating (e.g., presenting content devel-
oped by others) listing and other content in
any way that produces a deceptive or mis-
leading result;

3. deceptively using metatags, keywords or
other devices/methods to direct, drive, or
divert Internet traffic; or

4. presenting content developed by others
without either attribution or without permis-
sion, or

5. to otherwise mislead consumers.

ILLEGAL REBATES: ABNEY ET
AL V. AMERICAN HOME SHIELD
CORPORATION

Offering home warranties to buyers is a common and
useful practice in residential real estate transactions.
The home warranty programs give buyers reassur
ance, particularly when buying an older home, that
should something go wrong with the mechanical sys-
tems of a home, obtaining repairs or replacements
could be a less aggravating process. Sellers often pay
for these warranty programs as a way of enhancing
an older home's appeal. Brokers love them because
when something breaks down during the listing, war
ranty companies take care of the repair or replace-
ment, usually at a nominal cost, even if the listing
never sells. To make the policies even more attractive,
brokers can rest assured that if a system or appliance

breaks down in the home immediately after closing
(as they seem prone to do), the buyer simply calls the
warranty company which sends a local repair firm to
take care of the problem.

The warranty programs are not perfect. They can be
expensive, they do not cover everything, (not even all
of the appliances) and there may be a deductible per
service call. But brokers still enjoy these programs.
To sweeten the likelihood that brokers will offer these
programs to consumers, warranty companies offered
rebates to brokerage firms for each policy sold.

In the past, licensees did not have to do much more
than call the warranty companies up and arrange
for the policy to be in place at closing. Some firms
required that licensees fill out paperwork on the
condition of the home’'s components to be covered.
Brokers also placed yard signs, stating Property under
Warranty and provided brochures on the policy.

The issue was whether the rebate offered to bro-
kerage firms was legal. The Real Estate Settlement
Procedures Act (RESPA) speaks to many issues
affecting the closing experience, including the mat-
ter of referral/rebate fees for settlement services and
limits the opportunities for such fees to be earned.
RESPA governs appraisers, title insurance compa-
nies, surveyors, and yes, real estate licensees, too.

RESPA states that the:

e fees must be earned—that the recipient has to do
more than make a phone call

e fees have to be disclosed on the Closing Disclosure
(CD), and

e price that consumers pay for the product cannot be
jacked up to cover the cost of the referral

For the years since these policies have been available,
real estate brokers considered themselves exempt
from these provisions of RESPA, largely because
selling a home warranty to a buyer was not, in their
view, a settlement service. While these policies
were paid for at closing, they were not considered a
typical closing service, such as title work, surveying
or appraising.

A class action lawsuit forced HUD, the federal agency
who oversees RESPA, to provide a clear ruling on the
issue of rebate fees on home warranty policies and
whether real estate firms had to comply with HUD
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regulations. About 500,000 homebuyers and sellers
who purchased warranties between May 27 2008,
and March 4, 2011 from American Home Shield (AHS)
sued AHS and real estate brokers, alleging that that
payments they received from American Home Shield
violated RESPASs anti-kickback provisions.

The complainants won. They became eligible to
receive an average of $52 each under the terms of
the settlement, which also released real estate bro-
kers and licensees from claims. AHS agreed to pay
up to $26 million to settle allegations that the com-
pany paid illegal kickbacks to real estate brokers and
licensees to market the company’s home warran-
ties.1®

The company denied that the payments it made to
real estate brokers who marketed its products vio-
lated the RESPA, and put a positive spin on the set-
tlement, saying it “confirmed the compliancy of the
company'’s new broker compensation practices.’ 16

Relevance to Florida Real Estate Professionals

Once the settlement was reached, HUD said that
under Section 8 of RESPA, brokers offering a home
warranty are making a referral to a settlement service
provider. Once HUD concluded that the sales pitch
offered by licensees to consumers about the benefits
of a home warranty is a referral, it logically invoked
RESPASs restriction of compensating real estate pro-
fessionals for such referrals.

Is there ever an occasion when a real estate licensee
may be compensated for “selling” a home warranty?
Yes. HUD has offered some guidelines:

First, HUD requires actual service to be performed
in order for the rebate fee to be considered earned.
The services must be actual, necessary, and distinct
from the primary services performed by a broker or
licensee. HUD has suggested that recording serial
numbers of equipment, inspecting equipment to be
covered for pre-existing conditions, or photograph-
ing equipment to be covered might attain the level
of investment needed to be considered an “actual,
necessary, and distinct” service that would be com-
pensable under RESPA. Perhaps even marketing the
warranty policy by hanging a sign rider and/or distrib-
uting brochures which substantiate the earning of the
fee. HUD's guidance in identifying what constitutes
“actual, necessary, and distinct” services is helpful

but not necessarily determinative.

HUD considers contractual relationships between
licensees and home warranty companies (HWC) in
which the HWC assumes responsibility for state-
ments made by licensees to be indicative of a rela-
tionship through which a licensee may perform
compensable services.

The last factor to consider is whether the fee is rea-
sonable. Assuming that a brokerage firm is paid $60
for selling the warranty, is $60 a reasonable fee to be
paid for, say, hanging a sign rider? Any fee lawfully
paid under RESPA must be reasonably related to the
actual service performed.

Additionally, consumers who are involved in a trans-
action where a rebate has been paid must know
about the fee and consent to it. This step is usually
dealt with by placing the fee on the settlement state-
ment for all the parties to see.

Note that in addition to RESPAs rules about rebates,
Florida real estate licensees must also abide by Rule
61J2-10.028(2) which addresses various issues asso-
ciated with the disclosure of and sharing of compen-
sation received by a real estate licensee.

This rule states that prior to the referral, the broker
must fully and completely advise “his principal and all
affected parties in the transaction ... of all facts per
taining to the arrangement of a kickback or rebate.”
So, when a broker receives a kickback, whether it is
for selling a homeowner's warranty to a customer or
referring a principal to a moving company, the broker
must first inform all the parties to the transaction of
all the facts concerning the kickback.

It should be noted that a literal reading of the rule
could require the broker to disclose even the dollar
amount of the kickback.

However, Florida real estate license law permits a
licensee to share his or her commission with a party
to a real estate transaction as long as it is disclosed to
all parties to the transaction.

RESPA regulations, FREC, and NAR standards have
made it challenging for licensees to receive home
warranty rebates, so much so that firms report that
rather than take the rebates to which they may be
lawfully entitled, that they decline them or turn the
funds over to consumer instead.
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Insurance Commissioner Dave Jones Announces $1.25 Million Settlement with Fidelity Companies
for Alleged lllegal Rebating Activities

SACRAMENTO - Insurance Commissioner Dave Jones announced today that the California Department
of Insurance (CDI) has reached an agreement with Fidelity National Title Insurance Company, to resolve
allegations of illegal rebating activities between 2003 and 2011. Under the settlement terms, the companies,
all affiliates of Fidelity National Financial, Inc., agreed to pay $1.25 million in penalties and $175,000 to CDI for
reimbursement of its costs.

“lllegal rebates by and to those involved in the home purchasing process compromise the best interests of
the consumer;,” said Commissioner Jones. “lllegal rebate activities drive up the cost of title insurance, escrow,
and home warranty policies, which add to the cost of buying a home. | will continue to take aggressive
enforcement actions to ensure fair pricing for consumers.”

CDI alleged that, between 2003 and 2011, the Fidelity companies entered into agreements with various
[real estate brokers] and other settlement service providers to pay a purported “sublicensing fee” to access
orders placed with the Fidelity companies using a technology platform known as “TransactionPoint." The
“sublicensing agreements” were alleged to be a conduit for unlawful payments to REALTORS® and others
to induce the referral of title, escrow and home warranty business. TransactionPoint was developed by
Fidelity National Financial, Inc.

Fidelity companies were very cooperative in the investigation and negotiations leading to this settlement
and a related settlement involving TransactionPoint presently being finalized between Fidelity and the District
Attorneys of Ventura and San Diego Counties.

“During the settlement negotiations, the Fidelity companies were highly cooperative,” added Jones. “I com-
mend the companies’ immediate action to halt the TransactionPoint fee arrangements.” (January 8, 2013) 17

A Lawsuit onThe Horizon: Whidbey Island
Residents V. The Navy (Yes, the Navy!)

Whidbey Island is about 30 miles north of Seattle and
lies in Puget Sound off western Washington State. It
is home to Naval Air Station Whidbey Island and to
approximately 58,000 residents, half of whom live in
rural locations.

Whidbey Island is approximately 55 miles long and
about 1.5 miles at its narrowest to 12 miles at its
widest with a total of 168.67 square miles. During
World War I, in September, 1942, Naval Air Station
Whidbey Island (NASWI) was commissioned as an
active U.S. Navy installation. Since the end of World
War ll, the station has been in and out of service dur
ing periods of war. Similar to other naval air stations
across the United States, Whidbey was likely to be
closed because it couldn't meet the requirements
of the post-war Naval Aviation; 6,000-foot runways
were now the minimum standard and approach paths
had to be suitable for radarcontrolled approaches in
any weather. Whidbey was nevertheless saved from

extinction and today there are 17 active duty squad-
rons and two Ready Reserve squadrons currently
based there. The air station also maintains a Search
and Rescue Unit, flying three Sikorsky MH-60S
Nighthawks. Search and Rescue provides 24-hour
day and night maritime, inland and mountainous res-
cue support for Department of Defense personnel
and the greater Pacific Northwest community. The
base also continues its long-standing role as a center
of activity for Naval Air Reserve operations and train-
ing in the region.

The landing strip built in World War Il handled flights
when planes were fewer, slower, and quieter. But
in 2008, the Navy Air station began training pilots
to fly Growlers, a jet built by Boeing. In 2015 there
were 83 Growlers at the base, and now there could
be as many as 114.'8 As the jet's name suggests,
the aircraft is noisy. Neighbors of the base complain
that windows shatter during the Growlers takeoffs.
One group of Whidbey Island citizens say that Little
Leaguers have to cover their ears and livestock are
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being injured by the sound of roaring jets. Residents
claim that they must use headphones in bed to block
out the noise.™®

Residents assert that they were forced to sue the
Navy because the Navy refused to listen to their
complaints. The lawsuit alleges the Navy failed to
conduct a required environmental review before it
began using Outlying Field near Coupeville for prac-
tice by aircraft from Whidbey Island Naval Air Station.

The Navy claims that it performed an environmental
assessment in 2005 when it first planned to retire
aging Prowler planes for the newer Growlers, a
fighter plane equipped to jam enemy radar and radio
communications.

At the time, the environmental assessment
concluded the impact on residents would be less,
because fewer planes would be taking off and
landing.

Instead, the complaint says, the number of takeoffs
and landings have increased. Based on Navy data,
the complaint says that 9,669 flight operations were
conducted at the field in 2013. In 2005, there were
7682 for the year, according to the complaint.20

The citizens hired a consultant to do decibel-level
testing and determined that inside the Whidbey
Island homes, the noise level was at 95 decibels and
outside it was 139 when jets flew over. According to
the National Institutes of Health, permanent hearing
loss can occur at 115 to 120 decibels.2!

While the Navy agreed to temporarily suspend land-
ing practice through 2013, the Navy commented that
using another field will “interfere with other neces-
sary operations, entailing delays and operational con-
flicts!” The residents want a permanent fix that would
force the Navy to take the jets elsewhere.

Whidbey Island real estate professionals became
involved in the debate about the naval station after
some residents alleged they weren't properly noti-
fied of the jet noise prior to purchasing their homes.
A 1992 county regulation requires noise disclosure
specifying that touch-and-go operations are per
formed at “tactical military jet aircraft facilities” and
are “scheduled during day and night periods.22

“Additionally," the disclosure states, “the noise gener
ated by a single flyover of a military jet may exceed
the average noise level depicted by the airport noise

zones and may exceed 100 decibels.” A second dis-
closure added a year later is intended for new build-
ing projects only. At present, the local MLS provides
a form that real estate licensees give prospective
home buyers, a version of the shorter building code
disclosure.23

According to the Island planning director, both regula-
tions are currently in effect and are intended for dif-
ferent purposes. Purchasers are supposed to receive
and sign both disclosure statements.24

In June 2014, homeowners advised the media that
they are exploring suing real estate brokers for fail-
ure to disclose the noise problem from the naval sta-
tion.25 Earlier in 2014, the Whidbey Island Association
of REALTORS® met to review and discuss a newly-
drafted noise ordinance that addresses the concerns
of both the county government and its residents.26

Note: according to Redfin, the median list price
of homes on the Island is $375,000 and the
median cost per square foot is $189.27

Relevance to Florida Real Estate Professionals

Florida real estate brokers should note that what
is occurring on Whidbey could easily happen in the
Sunshine State. In addition to numerous Coast
Guard, Marine, and Navy bases, Florida has five Air
Force bases:

Eglin Air Force Base in Valparaiso

Hurlburt Field Air Force Base in Mary Esther
MacDill Air Force Base in Tampa

Patrick Air Force Base in Brevard County
Tyndall Air Force Base in Panama City

These military airport sites, as well as commercial
sites, such as Miami International or the Orlando
International Airport, are often quite visible from sur
rounding areas. Smaller regional or private airports
may not be. Do licensees have to disclose the pres-
ence of such facilities?

In a Florida case on the question regarding disclosure
of material facts, Johnson vs. Davis, the Supreme
Court held that facts that are (1) not known to the
seller, (2) known to the buyer or (3) readily observable
to the buyer do not need to be disclosed.28 One could
conclude that real estate professionals do not have
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to disclose the presence of large airports but would
perhaps have to disclose the presence of small ones.

What, however, would a licensee have to disclose
about known nuisances (such as significant noise
from jets, as in the Whidbey case)? If they are consid-
ered material facts which would affect a consumer'’s
decision to buy a home in the area, real estate licens-
ees would have to make appropriate disclosures.?9

Should licensees have to reveal the location of indus-
trial and military development if it does not cause
a nuisance? How far away should an airport or say,
a nuclear facility be, for it to be a disclosure issue?
These are questions that have yet to be resolved by
the Real Estate Commission. However, it may be
ethically appropriate and prudent to disclose such
information or to provide curious consumers with the
appropriate resources to answer their questions.

MONEY, MONEY, MONEY: ANTI-
TRUST LITIGATION

Let's end where we began, with the Department
of Justice (DOJ) suing real estate brokers. The
United States Supreme Court first applied antitrust
law to the real estate brokerage in the 1950s in
United States v. National Association of Real Estate
Boards.30 According to the DOJ, "The members of
the Washington [District of Columbia] Real Estate
Board combined and conspired to fix the commission
rates for their service ... in the District of Columbia
[D.C.]" At the time, the D.C. board had set standard
rates of commission; moreover, its code of ethics did
not permit its members to deviate from the set com-
mission.

The Court had no trouble determining that this con-
duct was illegal and that the Sherman Anti-Trust Act
was relevant to the brokerage business just like any
other commercial activity.

In 1974, the Supreme Court upheld the conviction of
four brokers in Montgomery County, Maryland who
conspired to fix commissions.3! At the time, the real
estate market was depressed, and at an informal
occasion, one of the brokers stated that his firm was
going to raise its commission rate from the prevail-
ing 6% to 7%. Within a short time, the other three
brokers increased their commission rates to the
same percentage: “The court found that the din-
ner announcement and the ensuing discussions
between the brokers provided enough evidence to

uphold the jury’s conviction of each of the defendants
under Sherman Act.”32

In Park v. El Paso Bd. of REALTORS®, a broker offered
to list sellers’ homes on the MLS for a flat fee. At trial,
the broker demonstrated that competing brokers had
tried to impose “punitive splits” on the plaintiff, had
made derogatory commments about the broker to con-
sumers, and boycotted showing his listings. The jury
found for the broker.33

Enforcing Antitrust Laws in the Real Estate
Industry

The Department of Justice has a long-standing his-
tory of investigation and suing over matters regarding
the practice of real estate. Here is how the DOJ sees
its role:34

U.S. v. National Association of REALTORS®

Issue: The Division challenged NAR's MLS rules that
inhibited competition from Internet-based brokers.
On November 18, 2008 the Court entered a Final
Judgment approving a settlement against NAR.

Under the Final Judgment, NAR repealed the policies
challenged by the United States and replaced those
policies with rules that do not discriminate against
innovative brokers who use the Internet to provide
high-quality, low-priced brokerage services to con-
sumers.

U.S. v. Consolidated Multiple Listing Service, Inc.

Issue: The Division challenged several rules man-
dated by the Columbia, SC multiple listing service
that may reduce choice and raise prices for Columbia
consumers. These include rules that:

e Required brokers to perform a prescribed set of
services—such as negotiating a home's sale price
and attending the closing—even if the broker’s cus-
tomer would prefer to perform some of these tasks
on his or her own in order to save money on the
real estate broker's fee.

e Gave Columbia real estate brokers the ability to
exclude brokers from outside Columbia who could
offer local consumers innovative brokerage options
that better match their needs.

On August 27 2009, the Court entered a Final
Judgment that:

e Required the Consolidated Multiple Listing Service,
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Inc. to cease enforcement of these rules.

e Prevented the MLS from passing new rules that
would discriminate against innovative brokers. May
2, 2008

U.S. v. Multiple Listing Service of Hilton Head
Island, Inc.

Issue: In October 2007 the Division filed a lawsuit
alleging that the Multiple Listing Service of Hilton
Head Island, Inc., violated antitrust laws by enforcing
certain rules that unreasonably restrain competition.
These include rules that:

e Required memberbrokers to maintain a physical
office, reside within the MLS service area, and
operate their offices during hours deemed reason-
able by the MLS.

e Required prospective members to disclose their
business history and prior employment and obtain
letters of recommendation from three current bro-
kermembers.

e Authorized the MLS Board of Trustees to adopt
mandatory commission guidelines and to impose
discriminatory requirements on Internet-based bro-
kers.

On May 28, 2008, the Court entered a Final Judgment
that:

e Required the Hilton Head MLS to cease enforce-
ment of these rules.

e Prevented the MLS from passing new rules that
would discriminate against innovative brokers.
October 16, 2007

U.S. v. Kentucky Real Estate Commission

Issue: The Division challenged regulations that pro-
hibited Kentucky real estate brokers from offering
rebates and other inducements to consumers. The
United States settled its lawsuit after the Kentucky
Real Estate Commission agreed to rescind its rebate
ban. July 13, 2005

Relevance to Florida Real Estate Professionals

Real estate is a more competitive business than ever.
Consumers have choices regarding representation,
fee structures, and marketing plans. A consumer can
choose to be represented or not; to pay a flat fee or
percentage commission or sliding scale; and whether
to be on the MLS and/or Internet or to be given lim-
ited service or full service.

But it is still possible for real estate professionals to
be accused of anti-competitive practices. To avoid any
such allegation of impropriety, a broker should avoid
any hint of price/term fixing, territorial assignments,
or boycotts.

In many businesses, including real estate, many
competitors may charge similar prices for the same
services. This practice is not illegal as long as each
competitor sets prices independently. An antitrust
violation occurs when brokers discuss and agree to

Investigations:

Montana Rebate Ban

Issue: The Division investigated a regulation that prohibited Montana brokers from offering rebates and
other inducements to consumers. In response to an investigation by the Division, the Montana Board of
Realty Regulation repealed the regulation. April 1, 2008

West Virginia Rebate Ban

Issue: The Division investigated regulations that prohibited West Virginia brokers from offering rebates and
other inducements to consumers. The West Virginia Real Estate Commission repealed the regulation. May

4, 2006

South Dakota Rebate Ban

Issue: The Division investigated rulings by the South Dakota Real Estate Commission that prohibited bro-
kers in that state from offering rebates and other inducements to consumers. The South Dakota Real
Estate Commission repealed the regulation. August 17 2005
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charge the same prices or offer exactly the same
terms as their competitors. Brokers can avoid
charges of price fixing by only discussing one's own
company's fees, commission splits, and listing terms.
Brokers should not discuss their competitors’ com-
pensation structures.

Agreements between competitors to divide the mar
ket geographically, by price range, type of property,
or some other segmentation are considered anti-
competitive because they conspire to establish domi-
nance in a particular market. This is not the same as
an individual company's practice of specializing in cer
tain properties such as historic buildings or custom-
built housing.

Boycotts occur when a group of businesses agree
not to do business with a particular party. A typical
group boycott allegation in the real estate brokerage
business involves a claim that two or more broker
ages have agreed to refuse to cooperate, or to coop-
erate on less favorable terms, with a third brokerage
company. The intent is to eliminate that company as a
competitor or to force it to abandon certain practices.
Another form of boycott would occur if several com-
panies collectively determined not to use a particular
service provider, such as a certain newspaper.

While it is appropriate to discuss compensation at
sales meetings held within a firm, it is inappropriate
to discuss compensation among competitors who

come together to promote their common business
interests. To avoid an accusation of conspiracy,
brokers should avoid conversations at association
meetings about commission rates, pricing structures,
listing policies, or marketing practices of other
brokers.

And just as a reminder, while brokerage firms can
charge any compensation that they wish—flat fees,
hourly, retainers, and commission—licensees must
set their compensation with their principals and cus-
tomers in the written agreements.

A SUMMARY AND PERSONAL NOTE

Real estate professionals have enormous responsi-
bilities to their principals, customers, and the public
at large. They are the gatekeepers of the American
dream of home ownership; they are guardians for
appropriate land use and a clean environment; they
provide invaluable service to businesses, citizens,
and government; and the results of their work fuel
the economy.

These responsibilities expose the real estate profes-
sional to real liability. To avoid litigation is sometimes
impossible. But if real estate brokers understand their
principals’ and customers’ concerns and are respon-
sive to them, they can avoid becoming parties to law-
suits. Short of that, brokers should obtain errors and
omission insurance.

health care.

their goals require more time and effort.

Tips on Explaining Your Professional Fee to Consumers:

e \When you are questioned by consumers about your professional fee, you should justify your value by
providing a list of the activities and tasks that you do in order to help the consumer achieve his goal—
purchasing or selling a property. You can find a number of such lists on the Internet, and they frequently
have more than 100 tasks performed by brokers when they represent buyers or sellers.

e Explain how your compensation works and how much of the commission you earn. Consumers are
frequently surprised by the relatively small amount that an individual broker can earn on a sale. Don't
forget to mention that this is a gross commission amount, subject to state and federal income tax, self-
employment tax. Mention that you pay for your own business expenses, too, such as transportation and

e Sell the quality of the experience of working with you. Cheap isn't necessarily better.
¢ \Wait to quote a professional fee until you understand the needs of your principal or customer. Some of

e Never, ever make derogatory comments about your competition. It is unprofessional and unethical.
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Sometimes the only way to change an industry is
through litigation. Litigation has sometimes changed
the real estate industry for the better. The real estate
business has not always been as honest in its disclo-
sure and practices as possible.

But litigation is time-consuming and expensive, and
the only winners in the courtroom tend to be attor
neys. The best advice is to be a resource to real

estate principals and customers. Don't give them
advice; rather lead them to the best experts who can
advise them appropriately.

Understanding past litigation and real estate broker
age history is the best way to avoid repeating history.
The ultimate challenge for all of—as real estate pro-
fessionals and human beings—will be to do the right
thing.
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MODULE 3, PART II REVIEW - TRENDING IN REAL ESTATE TODAY

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the
back of the book.

1. The Edina lawsuit occurred 3. The Florida Real Estate 5. The lesson that a Florida real

because of a/an:

a. insult by the broker to the
principal.

b. misrepresentation
regarding a sprinkler
system.

c. nearby airport.

d. broker's failure to prequalify
the buyer.

. Florida’s Brokerage
Relationship Disclosure Act
does not allow real estate
licensees to engage in which
brokerage relationships with
consumers?

a. transaction broker

b. single agent and designated
sales associate

c. no brokerage relationship
d. dual agency

Commission rules regarding
advertising on the Internet
state that the brokerage firm
name:

a. has to appear on every
page of a real estate
brokerage website.

b. must be placed adjacent
to or immediately above or
below the point of contact
information.

c. cannot appear on Virtual
Office websites.

d. and license number must
appear on every web page.

. Regarding kickbacks or

rebates, Florida real estate
licensees:

a. must advise principals
and all affected parties
in the transaction of all
facts pertaining to the
arrangement of kickbacks or
rebates.

b. do not have to disclose
kickbacks associated with
home warranty programs.

c. must advise affected
parties only if the amount is
more than $100.

d. do not have to disclose
them if they are cash or
check.

estate professional could
learn from the Whidbey
Island lawsuit is:

a. don't sell property near any
airport.

b. have a professional do
decibel readings of sound
levels of properties near
airports before taking
listings.

c. disclose information about
the presence of airports
and any related concerns.

d. that similar lawsuits are
unlikely to happen in
Florida.

How did you do? Remember, we have instructors available to assist you throughout your learning experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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PART Il
AN EXPLORATION OF MINERAL RIGHTS AND FRACKING

LEARNING OBJECTIVES

Upon completion of Part Ill, the student will be able to:

1. Define terms such as split estate, subsurface rights, hydraulic fracturing (fracking), and

community pooling.

2. Summarize the general concerns about the environmental impact of fracking.

3. Evaluate the impact of fracking on Florida's environment, particularly as it may relate to water

issues.

4. Discuss how severing mineral rights impacts title insurance, lending, valuation, and disclosure

practices.

INTRODUCTION

This module explores the concept of severing
property rights, often described as split estate. Also
discussed are recent concerns regarding subsurface
rights and fracking in Florida.

CUIUS EST SOLUM, EIUS EST USQUE
AD COELUM ET AD INFEROS

Cuius est solum, eius est usque ad coelum et ad
inferos is a Latin expression. Translation: for whoever
owns the soll, it is theirs all the way to Heaven and
down to Hell. This concept of property ownership
suggests that when consumers purchase real estate,
they have rights not only to the surface of the land
itself, but also to the air above and everything in the
ground below.

A 13th century judge may have used the Latin phrase
first when discussing the rights to have burial plots or
tombs free from the interference of an overhanging
building. The term also appears in common law during
the time of King Edward | of England (1239-1307)." A
later discussion is found in William Blackstone's work
Commentaries on the Law of England (1766):

Land hath also, in its legal signification, an indef-
inite extent, upwards as well as downwards.
Cujus est solum, ejus est usque ad coelum, is
the maxim of the law, upwards; therefore no
man may erect any building, or the like, to over
hang another’s land: and, downwards, what-

ever is in a direct line between the surface of
any land, and the center of the earth, belongs
to the owner of the surface; as is every day’s
experience in the mining countries. So that the
word “land” includes not only the face of the
earth, but every thing under it, or over it. And
therefore if a man grants all his lands, he grants
thereby all his mines of metal and other fossils,
his woods, his waters, and his houses, as well
as his fields and meadows.2

Famous American jurist Louis Brandeis (1856-1941)
also referred to ab orco usque ad coelum—ifrom
Hades all the way to Heaven.3

The principle of cuius est solum suggests that a per
son who owns land possesses everything above
and below it. Thus, an owner could prosecute those
who violated the property’s boundaries for trespass-
ing, though they may never have actually touched the
soil. Under this principle, if two neighbors wanted to
join their properties by building a bridge over a plot of
land that did not belong to either of them, the owner
of that plot of land could stop the construction of the
bridge or demand payment.

The principle of cuius est solum could also apply to
a firm that wishes to drill or mine under somebody’s
land. The owner would have to give permission even
if the entrance to the mine was on neighboring land.

After the first hot-air balloon flight in 1783, people
began to realize that ad coelum could lead to some
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extreme situations. The ad coelum principle would
lead landowners to believe that the balloonists were
trespassing. Imagine today thinking that one could
shoot down the Goodyear Blimp as it passes over
head!

Once it was judicially determined that air rights
could be thought of in terms of private and/or public
airspace, it was not a big leap to see the value of
those rights. An entire body of law has developed
in the last century regarding air rights with its own
particular vocabulary. For example, the right to fly
over property, particularly for takeoff and landing, is
called an avigation easement.

Surface rights can be as complicated as air rights.
Surface rights can also be separated from the gen-
eral bundle of rights. Timber rights as well as hunt-
ing and fishing rights are routinely leased or licensed
to others. In the old days, farmers sold their timber
rights when they wanted to clear their land for crops
or livestock. During the Great Depression, people
also sold their standing timber to earn extra money.

Another complicated surface right is the right to the
water that the physical property may contain or adjoin.
Many landowners are privileged to enjoy waterfront
properties. Yet, the rights to the use of the water are
very complex, depending on where the water is and
what kind of water is available. Most states west of
the Mississippi River are known as prior allocation
states as opposed to the eastern states' riparian
system (riparian means river bank). While the legal
details vary from state to state in the West, the gen-
eral principle is that water rights are unconnected to
land ownership and can be sold or mortgaged like
other property.

The Riparian Doctrine prevails in Florida and in most
of the states east of the Mississippi River. The main
idea behind riparian rights is that a person who
owns land on, alongside, or crossed by a natural
watercourse has a legal right to access and use of
the water running through the property. But once the
land that borders the water is transferred to another
owner, the previous owner no longer has any claim
to water rights. The rights to water are inextricably
tied to the rights of the land and cannot be severed.
However, because of the prior allocation theory in
western states, it is not uncommon to see water
rights severed from property rights and sold or leased
to others.

When property rights are severed, this situation is
often described as a split estate. (Technically, this
term could be used to characterize a property where
the air and/or surface rights have been severed in
addition to subsurface rights.)

Subsurface Rights

As with air and surface rights, subsurface rights
can be severed from the general bundle of property
rights. Subsurface rights are ownership rights in
a parcel of real estate, to the water, minerals, gas,
oil, and so forth that lie beneath the surface of the
property. These rights can be assigned, leased, mort-
gaged, or sold.

When most people consider buying real estate, they
take into account only the surface and the buildings
attached to the property when estimating its value.
However, in some areas around the country, the min-
erals beneath the surface (mainly oil, natural gas, and
coal) may be worth far more than anything on the sur
face.

The owner of a fee simple estate is generally free
to transfer subsurface mineral rights to someone
else by selling or leasing them. While restrictive cov-
enants, state laws, and zoning ordinances may affect
or restrict a property owner's rights to transfer sub-
surface rights, many owners in the United States
have already done so.

The complications of transferring subsurface rights
to others are numerous. When subsurface rights
are transferred to others, the holders of those rights
may enter the property and potentially be careless or
imprudent in the way they extract minerals or enter
the property. The actions of the subsurface rights
owners could also cause damage to surrounding
properties. The transfer of subsurface rights usually
involves a long-term lease or sale, which means that
the subsequent property owners may also be limited
in their use of the affected property. This limitation
could impede a future sale. (See later discussion on
mineral leases).

FLORIDA'S NATURAL GAS DEPOSITS

About 300 million years ago, the earth was com-
posed of water and a large land mass called Pangea.
Pangea was a supercontinent that took up one-third
of the planet’s surface. About 225 million years ago,
the continental plates began drifting apart. This drift
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created enormous basins that swallowed up an enor
mous quantity of organic material, which became
compressed by sedimentary deposits and super
heated by magma. The compression and heating
caused the creation of shale, a type of rock. When
shale breaks down, it forms natural gas and other
byproducts.4

While it has not been financially prudent to explore for
shale gas in the past, a new process called hydraulic
fracturing or fracking has made such exploration not
only feasible but affordable for drilling companies.

Florida's compressed limestone formations may also
harbor oil and gas 10,000 feet below the surface, and
in recent years, drilling companies have been explor
ing the possibility of fracking in the Sunshine State.
As early as 2012, companies applied for early drilling
and wastewater permits and have discussed fracking
with state environmental officials.®

Where in Florida would drilling efforts be focused?
One is the Sunniland Trend, a 150 mile long and 20
mile wide underground formation that runs from Fort
Myers in southwest Florida to Miami and is directly
below public lands such as Florida Panther National
Wildlife Refuge. The second area of fracking focus is
northwest Florida.®

Hydraulic Fracturing (Fracking)

Natural gas is extracted by horizontal drilling—a pro-
cess known as hydraulic fracturing (or fracking). The
drills go sideways for hundreds of feet using a high
pressure injection of water, sand, and chemicals to
crack solid rock, releasing fossil fuels trapped under
ground.

Fracking is causing a significant energy boom in the
U.S. as well as creating revenues for the states and
municipalities where drilling has been successful.
Frequently mentioned by oil and gas company advo-
cacy groups are the numbers of jobs that are created
by this relatively new industry as well as the prospect
of lessening U.S. dependence on foreign oil.

What, then, are the advantages to exploring for
natural gas? Coal-burning power plants have long
been described as environmentally dirty. Those who
defend the use of natural gas say that replacing coal-
burning plants with cleaner natural gas plants would
be better for the environment. (The Sunshine State
gets about 60% of its overall electricity from natural
gas.) Nuclear power is also considered to have sig-

nificant environmental impacts. No wonder that inter
est in hydraulic fracturing has already been expressed
by one of Florida's largest utility companies, Florida
Power and Light.”

Nevertheless, hydraulic fracturing is also described
as a controversial industrial process that is invasive,
threatening, and disturbing—a process that goes
on 24 hours-a-day. Drilling requires clearing access
roads and building natural gas links and pipelines. Big
trucks delivering chemicals and taking out the natural
gas and waste water travel on roads to the wells
frequently. The wells and surrounding areas are often
unsightly. Once drilled, a wellhead can deliver gas
for 20 or more years becoming a permanent fixture
on the landscape. Several states have imposed a
moratorium on fracking as those jurisdictions review
the experiences of other states where fracking is
underway.

Fracking also has its opponents in Florida. Alachua
County8 commissioners unanimously approved a res-
olution supporting a statewide ban on the practice.
Two bills in the state legislature would ban fracking.®
(See later discussion.)

A review of some of the controversial aspects of
fracking follows.

Fracking and Water

Fracking is an industrial process that requires the use
of millions of gallons of water to lubricate the drills.
The water is mixed with chemicals and then pumped
underground.

Industry proponents of shale basin gas drilling say
it can be done safely and unobtrusively.’© However,
concerns arise regarding the use of chemicals mixed
in with water to lubricate the drills used in fracking.
Drilling involves millions of gallons of water pumped
deep underground. A significant amount of the chem-
ical-laced water is then recaptured and stored. In the
process, some of the water is lost and the fear is that
the chemicals used in the water will leach into nearby
drinking wells. The Raleigh News and Observer cited
a memo from the U.S. House Committee on Energy
and Commerce which stated that the chemicals have
included diesel, benzene, and xylem, which smell like
paint thinners.”

Furthermore, fracking companies are not required to
disclose what additives they inject into the earth to
shake the gas loose. Fracking companies are exempt
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from the regulation that exists under the federal
Energy Policy Act of 2005 because of the Halliburton
Loophole. In other words, fracking companies are
exempt from having to comply with federal laws such
as the Safe Drinking Water Act or the Clean Water
Act.12

Concerned with the lack of required disclosure,
Florida legislators proposed two bills at the end
of 2014. House Bill 71 would require companies to
inform the Florida Department of Environmental
Protection (DEP) of the chemicals they use in the pro-
cess and for the state agency to forward the infor
mation to a national registry called FracFocus.org.
Another house bill, HB 157 would allow the Florida
DEP to determine if an exemption from public disclo-
sure should be given to any chemical that a company
argues needs to be shielded as a proprietary secret.
Audubon Florida has expressed its concern with both
bills, citing that neither bill requires companies to dis-
close the amount of chemicals used,'s information
that might be vital should there be a spill. In January,
2015, three legislators proposed bills that would ban
fracking altogether in Florida. 4

An environmental group also expressed concerns
that acid fracking, the process of using water pres-
sure and acid to blast the limestone, could be used in
Southwest Florida.®

Opponents to fracking point out that the source of
the water for drilling is usually a river or waterway
and tapping these water resources could prove con-
tentious. In Florida, the issue of using ground water
for fracking will be particularly heated since Floridians
obtain the vast majority of its water supply, including
their drinking water, from ground water through the
Floridan Aquifer. Some critics of fracking in Florida
describe water as the state’s greatest resource and
commodity and that the benefits of fracking are far
outweighed by its potential damage to a sensitive
environment.

Audubon Florida says water used in the fracking
process in Lee or Collier counties could have a big
impact on the water supply. According to a conser
vationist and former Sarasota County commissioner,
even fracking to the south in Lee, Collier, and Hendry
counties’® could have implications in nearby counties
such as Sarasota. Maintaining a “delicate balance”
and potential stresses on the aquifer and rivers and
lakes and potential for contamination were some of
the concerns expressed."’

Fracking and Water and Wastewater Wells

As discussed earlier, fracking removes natural gas
trapped in prehistoric shale rock formations by pump-
ing in water and chemicals to smash the rock—a pro-
cess that creates tons of waste. The question arises:
where will the waste go?

The fracking industry prefers deep injection wells
to store waste, a method approved by the EPA.
However, injection wells can spill and, as described
earlier, there have been studies that indicated areas
surrounding these wells experience seismic tremors.
Other options include trucking the chemically-treated
water to municipal water treatment facilities or stor
ing the wastewater in open-air immpoundments. These
options have been characterized as being expensive
and complicated.’8

Environmentalists also express concerns that frack-
ing water will be stored less than 1,000 feet from
the Big Cypress drainage basin and in the middle of
the Florida panthers’ remaining Everglades habitat.
The Florida panther is an endangered species with
an estimated 100 to 160 remaining in the wild. The
Collier Resources Company owns the mineral rights
to 800,000 acres in Collier, Lee, and Hendry counties
which lie underneath the wilderness that is the pan-
ther's remaining habitat.®

According to Florida's DEP Dan A. Hughes Company
has applied for a wastewater injection well permit.
The company has leased the underground mineral
rights from Collier Resources Company, which owns
or manages more than 800,000 acres of mineral
rights in three counties in Southwest Florida. A public
protest forced the Environmental Protection Agency
to agree to hold a hearing on the permit.20

Communities in other states complain about the
damage to local roads and extreme noise from trucks
affecting their quality of life. Trucking waste from drill-
ing sites also has costs and environmental conse-
guences.

There is also concern that the condensates that are off-
gassed by the natural gas storage facilities are toxic.2

Fracking and Earthquakes

In addition to the aesthetic concerns about the impact
of fracking on the landscape, there are serious envi-
ronmental worries about hydraulic drilling, including
whether or not fracking causes earthquakes.
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According to Mother Jones, an independent investi-
gative news organization, the U.S. Geological Survey
(USGS) sought out reasons for the series of tremors
in the Midwest. Because the Midwest is not highly
prone to earthquakes from plates shifting beneath
the earth, scientists considered the possibility that
some of the earthquakes may have been man-made.

A reporter for Mother Jones writes,

Seismic activity in the Midwest started increas-
ing around 12 years ago, but picked up sig-
nificantly in the past few years according to a
new USGS study. Since 1970, the baseline for
earthquakes in the Midwest measuring above
a 3.0 was at around 21 per year, but beginning
in 2001, that number began to rise. The number
of 3.0-plus earthquakes rose from 29 in 2008
to 50 in 2009, then to 87 in 2010, and in 2011
to 134.22

The scientists concluded that even though fracking
causes tiny tremors, there appeared to be no rela-
tionship between fracking and the larger earthquakes
that have recently occurred. But they did note that
earthquakes have taken place where pumping waste
water into deep underground wells is a common
practice, notably in Oklahoma, Arkansas, and neigh-
boring states.23 According to the Huffington Post,
there are now more than 150,000 wells in 33 states
into which oil and gas drillers have injected at least 10
trillion gallons of fluid.2* New technology has made it
possible to reach deeply into the earth to extract natu-
ral gas, thus increasing the numbers of wells.

Some states have moved to regulate, suspend, or
even shut down fracking operations after seismic
activity was noted. For example, Ohio state regula-
tors suspended the development of several deep-
injection wells after a 4.0 earthquake inYoungstown.25
Arkansas and Texas regulators also shut down wells.26

Note that hazardous waste regulations that prevent
induced earthquakes do not apply to the oil and gas
companies. As of 2012, the Environmental Protection
Agency (EPA) was working on recommendations
under its authority to enforce environmental laws
such as the Clean Water Act.?’

[t should be noted that Florida is not a state known
for significant seismic activity.28

Community Pooling

Forced pooling is a controversial legal tool used to
gain access to minerals beneath private property—in
many cases, without the landowners’ permission.

Also known as compulsory pooling, this practice
allows drillers to tap local natural gas even if prop-
erty owners do not want drillers exploring under their
land. Forced pooling has grown more contentious as
concerns rise about drilling safety and the environ-
mental impact.

People who support property rights compare forced
pooling to eminent domain—a government right to
seize private property for the public good. However,
unlike eminent domain, forced pooling benefits pri-
vate companies and forces landowners to join gas-
leasing agreements with their neighbors.

In general, drillers are able to extract minerals from a
large area, in most states a minimum of 640 acres.
If leases can be obtained for a certain percentage of
land, the company has the ability to extract from the
entire area. Since gas exploration companies would
not have the right to set foot on the holdout landown-
er's property, they use wells built on a neighboring
property to collect the underground gas.2®

Approximately 40 states have some form of forced
or compulsory pooling law.3® Florida has a forced
pooling law, FS 377.28. It states, in part, “...[that] the
need for the operation as a unit of an entire field, or
of any pool or pools, portion or portions, or combina-
tions thereof within a field, for the production of oil or
gas, or both, and other minerals which may be asso-
ciated and produced therewith, in order to avoid the
drilling of unnecessary wells, otherwise to prevent
waste, or to increase the ultimate recovery of the
unitized minerals by additional recovery method..."”
may be considered.3!

According to gas companies, forced pooling has
numerous advantages. Pooling allows for fewer wells
and obtains gas more efficiently. Pooling also cre-
ates neater drilling parcels instead of a quilt pattern of
leased and unleased land. Because drilling companies
could be tempted to siphon natural gas from holdout
property owners since the holdout land would be in
the way of clear access to leased property, pooling
could make drilling companies more accountable for
payment. Since landowners would be forced to coop-
erate with drilling firms, drillers could be compelled to
compensate these individuals as well.32
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IMPACT ON HOMEOWNERS/
CASUALTY INSURANCE

As discussed earlier, there is evidence that fracking
creates some seismic activity, either directly or indi-
rectly.

What if fracking activity on nearby land or on land
leased to a mineral rights holder causes damage to
buildings? In many states, damage done to dwellings
and harm to people caused by earthquakes is not
covered in a typical homeowner’s insurance policy;
neither is the shifting, rising, nor sinking of land,
whether it is natural or man-made.33

This lack of coverage should be of some concern to
property owners. If homeowners have leased their oil
or gas rights and the immediate surrounding neigh-
bors have not and are harmed by fracking activity
near their homes, they could bring a cause of action
against the neighbor and/or against the company
involved in the fracking activity, especially in cases of
negligence. However, suing the neighbor might be an
exercise in futility, if the neighbor doesn't carry suf-
ficient insurance. Presumably, the fracking company
would carry sufficient insurance, but proving neg-
ligence can be difficult, particularly if the damaged
property owner is suing a mega-corporation.

It is advisable for property owners to review their
coverage against problems caused by fracking and if
insufficiently protected, they may want to consider
purchasing an earthquake endorsement.

IMPACT ON TITLE INSURANCE,
LENDING, AND APPRAISING

Title Insurance

Real estate professionals know that title insurers do
not cover every title defect. Municipal water liens and
building code violations are examples of standard
exemptions from title insurance coverage. What may
be less well known is that title insurers have a stan-
dard exception for any lease, grant, exception, or res-
ervation of minerals or mineral rights.

This means that if a property owner severed any of
their mineral rights in the past, any problems that
arise would not be covered if those interests nega-
tively affect the property in the future, even if it was
not specifically disclosed in the policy.34

However, it is possible to obtain an endorsement

(ALTA Endorsement #9) in a residential transaction
to cover title issues regarding mineral rights. Asking
for such an endorsement would require the insurer to
do title work to see if mineral rights have been previ-
ously reserved, and if they have, the title insurer will
not add the endorsement. Should a title insurance
company refuse to add the endorsement, it may be
a red flag to a purchaser who is concerned about title
problems.

It would be difficult to find a title company that is will-
ing and qualified to render a title opinion on the status
of a property’s mineral interests. Though title insur-
ance companies rarely provide mineral estate cover
age, mineral rights title searches are still possible, but
not easy. Here's why:

Deeds do not commonly refer to the status of min-
eral rights. The assumption is that mineral rights as
well as other subsurface rights and air rights are
included in the transfer of the property unless there is
a specific mention to the contrary. According to one
attorney, “The only way to be sure that a deed actu-
ally conveys mineral rights is to research the chain of
title to confirm the mineral rights were not previously
severed and are still a part of the fee simple estate.”3°

One title insurer advised that should a mineral deed
or other unusual property right severance be discov-
ered, it would be disclosed to the purchaser and then
accepted on the policy. However, it is questionable as
to whether severed mineral rights are even likely to
be discovered. Many mineral interests were granted
decades ago.

If title researchers discover that mineral rights have
been severed, they would be challenged by the dif-
ficulty of tracing the document forward to the current
owners. Mineral title searches involve more than the
usual time for property title searches and may involve
title issues that are difficult to resolve. As mentioned
earlier, mineral rights were often established decades
ago and were written by hand. The rights may have
been passed on to the original owner’s descendants
or to other entities.3¢

Assuming that the title company would disclose the
discovery of a mineral rights reservation to the buy-
ers around the time of closing, would the buyers be
able to terminate the transaction and be entitled to a
refund of their deposit? Most likely, yes. If the seller
did not advise the buyers that the seller was transfer
ring less than clear, marketable title to all of the prop-



Trending in Real Estate Today 103

erty, then the seller would be in breach of a contract
that assures the buyer of clear and marketable title.

Lending

What does a severed estate mean to lenders?
Potentially, severed mineral interests or oil and gas
leases can significantly decrease the value of the
mortgaged property.37

The owner of the oil and gas is termed the holder of
the dominant estate. The owner of the land under
which the minerals lie is called the servient property.
Consider the term servient as in the word subservi-
ent. The landowner serves the needs of the dominant
owner. These needs may include the right to use as
much of the surface area as is reasonably necessary
to obtain the gas beneath. Subsurface lessees (most
often oil and gas leases) often have similar rights to
dominant estate owners.

For example, the owner or tenant with subsurface
rights could possibly build roads, install pipelines, or
construct drilling pads. While a lender may take into
account the potential for royalties that might offset
devaluation or risk, there is always the possibility that
such intrusions onto the land significantly decrease
the value of the mortgaged property.38

Consider also that the holders of mineral rights have
contracts with the landowners that prohibit the land-
owners from building on, digging in, and even land-
scaping their land. Those types of prohibitions could
also limit property uses as well as the number of
future buyers and, thus, the collateral’s value.3®

According to one mineral deed described in a North
Carolina newspaper, the document gave the drilling
company the “perpetual right to drill or build tunnels,
shafts or wells—a right, the mineral deed says, the
company has ‘without limitation. Although the deed
specified that the drilling or mining would originate
from land other than the homeowner's property, the
activities and equipment, which could include tunnels
and shafts, would occur beneath it."40 Some lenders
may perceive these activities as adversely affecting
the collateralized property.

Many lenders will not work with borrowers when min-
eral rights are not included in the purchase: “Lenders
...do not approve these transactions without the min-
eral rights. Fannie Mae and Freddie Mac won't pur
chase mortgages on properties with title defects, a
term which some would interpret to include the res-

ervation of mineral rights. They may make an excep-
tion for mineral rights—but only those that “do not
materially alter the contour of the property or impair
its value or usefulness for its intended purposes.”4!

Catskill Mountainkeeper, a New York environmental
group, reported that banks are also refusing to refi-
nance for homeowners, even to neighbors who don't
have a gas lease, if their property is close to a property
that does have a lease. Lenders who provide Federal
Housing Administration (FHA) and Department of
Housing and Urban Development (HUD) loans will
not provide financing if surface or gas rights have
been leased within 300 feet of a residential structure
or within 300 feet of property boundary lines.42

Appraising

While it is too early to determine the impact of sev-
ered mineral rights on the value of properties in
Florida, other states have already reported the impact
of fracking in some communities.

How should real estate licensees respond to
consumer concerns about the possible impact
of fracking on the value of property they wish
to purchase in North Carolina?

Perhaps the experience of New York real estate
brokers can offer some guidance.

In the second quarter of 2012 residential
sales were up 6.7 % across New York State.
In Sullivan County, where people tend to buy
second homes, sales were down 4%. Sullivan
County lies on top of the Marcellus Shale, an
area that has been associated with fracking
exploration.

Real estate brokers there report that prospec-
tive buyers ask numerous questions about the
possibility of fracking, its impact, and what to
know if leases for mineral rights have been
given.

A president of a property owners association,
which represents 70,000 acres in the area,
states that his group represents owners will-
ing to sign leases once New York approves
fracking. But real estate professionals in the
area worry that their businesses would be
“doomed."46
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A 2012 New York Times article reported that potential
buyers are spooked by the possibility that New York
State will permit hydraulic fracturing.43

In Texas, “real estate appraisers have severely dis-
counted valuations, (driving prices down by as much
as 75%) if a property has a gas well"44

Just how fracking and severed mineral rights will
affect assessment rolls, the value of property in com-
munities, and ultimately the tax base is yet to be
determined.4®

MINERAL LEASES

One alternative to selling subsurface mineral rights
is to lease them for a specified period. Mineral rights
extraction companies often prefer to lease mineral
rights for a period of time in order to determine the
exact value of the available minerals under the sur
face. If insufficient minerals are found, the lease will
not be renewed. Surface rights owners normally
negotiate royalty payments based on a percentage
of the value of the extracted minerals. Many states
require minimum royalty payments.4’

Texas, Louisiana, and Oklahoma property owners are
very familiar with the transfer of subsurface rights
since these states are rich in oil. But the transfer of
subsurface rights is less common in Florida, and land
owners who are considering transferring their sub-
surface property rights should be aware of several
important issues.

As described earlier, the holders of the subsurface
rights will have the right to access the surface and
occupy as much of the land as is necessary to extract
the minerals. Even if it is not expressly stated in the
agreement that transfers those rights, the dominant
owner has this prerogative. As a result, the servi-
ent estate owners should be concerned as to what
extent a subsurface property owner may use and
occupy the surface to obtain the minerals and what
resulting damage or alteration could occur.

Granted, there are limits to what extent the subsur
face owners' rights are; the use has to be reasonable
and justifiable. For example, surface owners have a
duty to ensure that the surface is not damaged or
weakened. Should damage occur, subsurface owners
must take remedial steps to restore the support as
it was prior to the removal of the minerals. Second,

subsurface owners must operate with deference to
the surface’s owner.48

In order to protect property rights, land owners who
consider the sale, assignment, or lease of their sub-
surface mineral rights should obtain competent legal
advice and insist on complete written documents
that clearly define the rights and obligations of the
parties that deal with the exploration and removal of
subsurface minerals.

LICENSEE'S DUTY TO DISCOVER AND
DISCLOSE MATERIAL FACTS

The doctrine of caveat emptor or let the buyer beware
still prevails in many states. This doctrine applies
to the purchase of real estate. However, the public
has a right to trust real estate professionals, even
when those professionals do not represent them.
Licensees, particularly those acting as single agents
of the property owner (i.e., listing single agents or
leasing agents/property managers), have an indepen-
dent duty to discover and disclose material facts.

Listing agents, as single agents of the property own-
ers and the persons making the initial representa-
tions in advertising the property, including information
submitted to cooperative listing services, bear the pri-
mary responsibility for assuring that their statements
concerning the property are accurate.

Given the possibility that some owners may have
purchased, inherited, or otherwise obtained prop-
erty where the air, surface, or subsurface rights
may be limited or nonexistent, it would be advisable
that when there is a red flag, listing real estate pro-
fessionals ask sellers to order a search of the title.
Similarly, a licensee who encounters red flags should
counsel the buyer to obtain legal advice, should any
of the rights that are typically obtained appear to be
reserved or severed.

Examples of Red Flags

What would a red flag be regarding the possibility
of a severed estate? Licensees selling property in
those Florida counties where mineral rights issues
have already been severed would be expected by
the Florida Real Estate Commission to advise sell-
ers and buyers about the possible impact of drilling in
terms of title, lending, appraising, and environmental
impacts and to refer those consumers to appropriate
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advisers. Again, licensees are expected to refer their
principals and customers to experts when they sus-
pect that a property may be, in fact, a split estate.

Listing brokers cannot rely on what their principals
and customers tell them about these matters either.
Licensees who make statements to the public about
a property are expected to have personally visited
and inspected the property and may be held account-
able for their representations/statements.

There is no question that if any property rights are
reserved or severed, that information must be dis-
closed.

SUMMARY

Real estate professionals have enormous responsi-
bilities to their principals, customers, and the public
at large. They are the gatekeepers of the American
dream of home ownership, and they are the guard-
ians for appropriate land use and a clean environment.

While Florida professionals have not, in the past,
had to be overly concerned about the possibilities
of split estates or their consequences, the potential
for hydraulic fracturing may make estate transactions
more complex. It is both a blessing and a curse of this
business that each real estate transaction is different
and each one represents a learning opportunity.

Split estates represent yet another such challenge for
real estate professionals.

RESOURCES: All resources for this module are at the end of this course.
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MODULE 3, PART III REVIEW - TRENDING IN REAL ESTATE TODAY

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the

back of the book.

1. Cuius est solum, eius est
usque ad coelum et ad
inferos means:

a. property owners can expect
to receive subsurface rights
at closing.

b. property owners may
sever their air, surface, and
subsurface rights.

c. property owners generally
own “from heaven to hell”

d. hydraulic fracturing is illegal.

2. The right to fly over property,
particularly for takeoff and
landing, is called:

a. an avigation easement.
b. riparian rights.

c. prior allocation.

d. trespassing.

3. The Riparian Doctrine

prevails:

a. in Colorado.

b. in states with significant
drought.

c. in Florida and in most of
the states east of the
Mississippi River.

d. wherever land borders
water.

. Another term for hydraulic

fracturing is:

severance.
water pressure.
fracking.
riparian drilling.

oo oo

5. The leasing or assigning of a
landowner’s mineral rights:

a. is always a short-term lease
or sale.

b. has no effect on a future
sale of the property.

c. does not limit the use
of the property by any
subsequent owners.

d. gives a right of access to
the holder of the mineral
rights.

How did you do? Remember, we have instructors available to assist you throughout your learning experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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An Overview of Home Construction and
Inspections for Real Estate Professionals

By Denise Oyler

Denise Oyler is a Broker Associate with Berkshire Hathaway HomeServices in Sarasota, FL. A
native Floridian, Denise attended college at the University of Central Florida receiving a BA in
Psychology with a minor in Business Administration. She also has a master degree. Her coaching
career began twenty five years ago in the boating industry and continues with a unique online
coaching program titled Emergence: Real Estate Coaching for New Agents.

Denise began her real estate career as a developer in Alabama and in 2005 received her Florida
Real Estate License. Her credentials include: "Training Broker for a mid-size independent
brokerage company, State Permitted Real Estate Instructor, and a member of the Florida
REALTORS® Fuculty.

For the past four years Denise has traveled throughout the state of Florida speaking at real

estate associations and conventions as the expert on training newly licensed agents. Denise Oyler’s
dedication to this profession remains steadfast as she serves as a Director for Florida REALTORS®
sits on several state committees and locally is the Chair for Professional Development and on the
Board of Directors for the REALTOR® Association of Sarasota and Manatee.

Contingency—dependent upon the fulfillment of a condition.
Egress—a means of exiting a property.
Flashing—impervious material placed in a strategic position to prevent water passage.

Heat Pump—a device that transfers heat from a colder area to a hotter area by using mechanical
energy, as in a refrigerator.

Heat Strips—a more expensive way to heat air; one heat strip will use more power than an
entire heat pump.

HVAC—the acronym Heating, Ventilation, and Air Conditioning.
Ingress—a means of entering a property; access

OSB (Oriented Strand Board)—a building material comprised of wood particleboard formed by
adding adhesives and compressing layers of wood strands or flakes in specific patterns.

P-trap—a plumbing fixture that holds a small amount of water to create a seal that prevents
sewer gas passing from the drainpipes into the home.

R-value—a quantifiable rating on how well a solid material is resistant to conductive heat transfer.
This measurement is used to describe insulation. Increasing the thickness of an insulating layer
increases thermal resistance and keeps a home cooler.

Sheetrock—brand name for drywall.
WDO—acronym for Wood Destroying Organism (not just termites).
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LEARNING OBJECTIVES

Upon completion of Module 4, the student will be able to:

1. Identify the basic processes involved in building a home.

w0

period.

Explain the importance of building inspections during the contract contingency period.
Apply construction knowledge when previewing homes.

Discuss various inspections that may be performed during the home inspection contingency

5. List the steps for vetting other business professionals within the real estate industry.

INTRODUCTION

If you are a real estate licensee specializing in the
resale of residential property, then you might be
wondering, “Why is it so important that | understand
the basic principles of residential construction?”
Every home you list or sell will more than likely have
a home inspection conducted during the inspection
period timeframe allowed by the Florida Residential
Contracts for Sale and Purchase. Understanding how
a home is constructed will give you insights into any
defects which may be discovered by the licensed
home inspector. Just for clarification, you are a real
estate professional, not a home inspector. It is not
your responsibility to explain the home inspection
report to your customer. The home inspector is nor
mally hired by the buyer and the buyer is also their
customer. Together, you share the customer. It is the
home inspector’s responsibility to explain the inspec-
tion report to their customer.

It is to your advantage to have a preliminary under
standing of the most common subjects the inspector
will discuss with buyers. Demonstrating your knowl-
edge in this area by answering basic questions about
the home you are showing your buyer, even before
you present an offer on that home, will instill confi-
dence in your skill level.

For example, a few years back my role at a mid-size
independent firm was to train all newly licensed
sales associates. At one point | had 15 new licens-
ees on my team. | allowed them to call me at any
time with questions they might have. One afternoon
a call came in from a sales associate who was show-
ing a home and he asked me, “If there are two air

conditioners, should there be two thermostats?”
Of course the answer is “yes.” However, | knew the
price range of homes this licensee was showing and
| could not understand why this property would have
a second central a/c unit. | asked him where the two
air conditioning units were located. He replied, “One
is outside and one is in a closet in the home." Clearly
this licensee did not understand the different compo-
nents of a HVAC system. A single HVAC system has
one compressor and one air handler; the air handler
was in the closet and the compressor was outdoors.
His ignorance could have led to a material misrepre-
sentation about the property. | am pleased to share
that this licensee has since learned much more about
the makeup of a home and today is a successful full-
time REALTOR®. This is an excellent example of the
necessity to broaden your knowledge base into every
area that affects the purchase and sale of a home.
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THE HOME CONSTRUCTION PROCESS

If you watch the construction of a house, you will
learn there are several stages in the building process.
In layman’s terms: first you might see the ground
being moved around, then there might be concrete
blocks all around the perimeter of what looks like
the location of the home. Soon you will notice pipes
sticking out of the ground. A little farther along in the
process some really big wooden triangles will be
delivered to the property.

Before any of these physical changes occur, there is
an unseen first step: the purchase of the land. The
State of Florida has a contract to use for this type of
purchase, the Vacant Land Contract. During the due
diligence time period, if the property purchased is
not part of a new home builder approved sub-divided
parcel of land project, then several specialists should
be consulted. Some of these specialists include local
zoning officials, environmental engineers, architects,
and local permitting officials. In this course we will
not go any further into this area of raw land develop-
ment. For the sake of simplicity, the home construc-
tion we are discussing has already been approved
and is being completed by a reputable home builder
in your local area.

The vast majority of American homes are built using
completely standardized building practices. One rea-
son for this consistency is a set of uniform building
codes that apply across the country. Another reason
is cost—the techniques used to build homes produce
reliable housing, quickly, and at a low cost (relatively
speaking). Many of these steps are performed by
independent crews known as subcontractors. For
example, framing is generally done by one subcon-
tractor while the roofing is done by a completely
different subcontractor. Each subcontractor has spe-
cialized knowledge and skills and is an independent
business. All of the subcontractors are coordinated
by a contractor who oversees the job and is respon-
sible for completing the house on time and on bud-
get. Electricians are another example of a type of
subcontractor.

PREPARING FOR CONSTRUCTION OF
THE HOME

The two main processes that take place before any

building can begin are:

1. Grading and site preparation. This may
involve “two crews in one” unless there are
a lot of trees or vegetation on the site, neces-
sitating a separate crew to clear the land.
Bulldozers and backhoes are brought onto
the site and clearing begins. The property has
already been surveyed and trees that are to
remain are marked. The main objective for this
crew is to level the ground. On occasion fill dirt
may be used to raise the building level before
the foundation is poured.

2. Foundation construction. Once the site has
been cleared and leveled, wooden forms are
built to serve as the template for the founda-
tion. Every home has a foundation—either slab,
crawl space, basement, or in coastal areas,
posts. Footings (structures where the house
interfaces with the earth that supports it) are
installed. If the home is going to have a well, it
will be dug at this point. If the home has a full
basement, the hole is dug, and the footings are
formed and poured, plus the foundation walls
are formed and poured. If it's slab-on-grade, the
footings are dug, formed, and poured; the area
between them is leveled and fitted with utility
runs (plumbing drains and electrical chases);
and then the slab is poured. Once concrete is
poured into the holes and trenches, it will need
time to cure. During this period, there will be
no activity on the construction site.

Inspection before Moving Forward

When the curing process is complete, a county or
city inspector visits the site to make sure founda-
tion components are up to code and installed prop-
erly. If you have seen homes with a lot of cracks on
the outside walls, one of the reason may be that the
concrete poured met the curing code time frame, but
could have cured longer to help ensure against mul-
tiple cracks in the future.

CONSTRUCTION OF THE HOME

Framing

The skeleton of the house is now constructed.
Lumber—particularly 2x4s, plywood, and OSB (ori-
ented strand board) are the main materials used
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throughout the framing process of home construc-
tion. There is also a protective barrier material known
as a house wrap that is used to decrease mold-caus-
ing moisture. If the home is a concrete block home,
the outside walls will be formed using concrete
blocks and a masonry crew will be on site. Inside the
walls of the home, 2x4s are placed on 16" centers.
The middle of one 2x4 is exactly 16" away from the
center of the next 2x4.

SIDE NOTE: The term elevation in the housing
industry has a dual meaning. Typically, when
one hears the word elevation they automatically
think about sea level and flood zones. When
discussing the architectural design of homes,
elevation has a different meaning—the outward
appearance of the home. Several homes within
a planned community may have the same
under-air interior layout; however there may
be a difference in their outward appearance, or
elevation. To create the difference between the
homes, roof designs, window placement, and
outside wall materials used may vary.

Installation of Windows and Doors

Special reinforce-
ment and construc-
tion regulations
are followed when
framing doors and
windows. This pro-
cess gives the walls
above the doors and
windows enough
strength to with-
stand the weight of the roof. A 2x10 “header” or
beam is constructed to provide the necessary sup-
port.

nnnnnae
2x10 Header Beam

Roofing

Trusses are used for roof framing. They are a frame-
work of pre-fabricated, triangular wooden structures
used to support the roof. Strong and designed to
span large distances, trusses distribute the weight
of the roof to the outside walls. To install trusses the
contractor will require a crane. The trusses will be
attached to the walls with metal plates. Aluminum
flashing is used to keep water away from the walls at

the point where shin-
gles touch the walls.
Leaks are commonly
caused by improper
flashing. Once the
trusses are up, the
roof is covered in
plywood or Oriented
Strand Board (OSB).
The selected cover
ing of the roof is then
applied. The most
common selection
is asphalt shingles.
There are different
grades and styles
of asphalt shingles.
Tile is also another
selective covering
along with metal, all
of which have a vari-
ety of styles to choose from. With all roofs, a form of
venting must occur; ridge vents are common.

Flashing

SIDE NOTE: The type of roof construction
chosen can significantly affect the cost of
homeowners’ insurance. A hip roof and a
gable roof are two of the most popular chosen
roof construction styles. Typically, a hip roof
withstands higher winds better than a gable
roof; therefore insurance premiums on homes
with similar square footage built in the same
year may be higher for the gable roof than the
hip roof construction. This concept is especially
important to remember when showing older
resale homes.

Siding

If a home is using vinyl siding for the exterior walls,
then it is installed during this phase of construction.
Vinyl siding is made from thin, flexible sheets of
plastic about 2 millimeters thick, pre-colored, and
bent into shape during manufacturing. The sheets are
12 feet long and about a foot high. Starting at the bot-
tom the sheets interlock into each other as you go
up. Because vinyl expands and contracts due to tem-
perature and sunlight, it fits into deep channels at the
corners and around windows and doors. The chan-
nels are deep enough that as the siding contracts it
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remains within the channel. Each channel and sheet
is nailed into place. The area extending out from the
house under the roof is known as the soffit (parallel
to the roof). The fascia boards are perpendicular to
the roof. The soffit is perforated so that air can flow

e into the attic and

ridge vents to
ventilate the attic.
At this point the
house is dried
in, meaning that
it is completely
protected from
water.

up through the
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Soffit and Fascia

Rough Electrical

The purpose of this crew is to establish safe electrical
service to every room in the home. All boxes for elec-
trical switches, outlets, and lights are placed through-
out the home according to a predetermined set of
plans. The electrical panel is installed and then all
wires are distributed throughout the home. Normally
the wires travel throughout the attic and between the
walls. All wires are clipped and capped.

Rough Plumbing

Rough plumbing involves installation of all water lines,
sewer lines, (you will have sewer lines even if you
have a septic system), bathtubs, and ventilation sys-
tems. All the separate sewer lines will join one main
line and be connected to either a septic or sewer sys-
tem for the home. All separate water lines will join
one main water line and be connected to either a well
or public water service.

Rough HVAC

Before the drywall process begins, it is good practice
to install all the ducting and ventilation systems for
the heating and cooling system of the home. There
are two parts to the system. The air handler normally
is located inside the home in a closet, attic, or garage
(as our friend we mentioned earlier in the course dis-
covered!), and the compressor is found outside the
home mounted to a concrete pad. The purpose of an
air handler is to move the air. All air handlers require a
return duct where the HVAC filter is located. This filter

should be cleaned or replaced on a regular basis oth-
erwise the system becomes less efficient. Inside the
air handler there are evaporator coils, which remove
the heat and humidity from the air passing through
the system. The compressor/condenser is the motor
part or heart of the system. It changes chemicals
(refrigerant) from a gas to a liquid and then into a low-
pressure mist.

Inspections before Moving Forward

Rough framing, plumbing, and electrical and mechan-
ical systems are inspected for compliance with
building codes. More than likely, these will be three
different inspections.

Insulation. The purpose of insulation is to lower the
heating and cooling costs for the house by limiting
heat transfer through the walls and the ceiling. The
insulation process starts by installing foam channels
in the eaves. These channels guarantee that air will be
able to flow from the soffit vents to the ridge vents.
Without these channels, insulation tends to expand
into the eaves and block the soffit vents. The house
we are building in this course uses standard fiber
glass insulation throughout. All insulation has a thin
plastic barrier called a vapor barrier. This vapor bar
rier is designed to protect the insulation from natural
moisture due to weather.

Drywall. This is the process where a home starts
looking like a home. The interior walls are formed and
rooms actually become rooms. Drywall is plaster
board, commonly called sheetrock. It is a half-inch
layer of plaster or gypsum sandwiched between two
thick sheets of paper. It is remarkably solid, and also
remarkably heavy. Each sheet measures four feet
wide by twelve feet high and weighs around fifty
pounds. In one day the dry wall crew will install all the
drywall and then return the next day to tape. Taping
(or mudding) the drywall means to cover all of the
cracks and nails with drywall mud (spackling com-
pound) so that the walls are completely smooth. A
primer coat of paint will then be applied.

FINISHING DETAILS

From this point forward detailed finishes are applied
to all the stages done previously.
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1. Trim. Detailed trim work is crafted at this stage:
baseboards, moldings.

2. Painting. During this detailed stage all walls
and moldings are painted. If wallpaper is to be
installed it is completed also.

3. Finish electrical. The electrician will return and
install all light fixtures, switches, wall outlets,
and cover plates.

4. Bathroom and kitchen counters and cabi-
nets. All the cabinetry and countertops are
installed.

5. Finish plumbing. Once the cabinets are in, the
plumber will return and install sinks, toilets, and
faucets. If the water heater was not installed
during the rough plumbing stage, then it will be
installed now.

6. Carpet and flooring. All chosen flooring is
installed.

7. Finish HVAC.
8. Hookup to water main or well.
9. Hookup to sewer or septic system.

10. Punch list. At this point, the general contrac-
tor inspects the house, noting any problems. All
problems are noted on what is called a punch
list. The different sub-contractors return to fix
any issue discovered during the inspection.

FINAL INSPECTION

A building-code official completes a final inspection
and issues a Certificate of Occupancy (CO). If any
defects are found during this inspection, a follow-up
inspection may be scheduled to ensure that they have
been corrected. Throughout the process of building a
home, various county inspections are conducted to
maintain building codes and quality. These codes and
regulations are for safety.

APPLYING YOUR KNOWLEDGE

Now that you are armed with a better understand-
ing of how a home is constructed, when showing a
home to a prospective buyer or previewing a home
as a potential listing, your new skill set will come in
handy. You will look at homes in a new light, observ-

ing details and features you may have been oblivious
to in the past. Sharing these insights with your cus-
tomers will once again reinforce their belief in your
professionalism.

The best way to apply any newly acquired knowledge
is through practice. As you preview properties in an
effort to obtain listings and show listed properties to
prospective buyers, be observant. When you drive to
the property and enter the subdivision or road where
the home is located, notice the construction material
of the road and its condition. If the quality of the road
is poor, make a mental note to check whether the
road is private or publicly owned.

Upon arrival at the subject property, note ingress and
egress—every property must have the availability of
legal access. Is there a shared driveway or a fence
with a lock? Does a neighbor’s basketball hoop block
a common sidewalk?

Park on the street and not in the driveway so that you
may observe the driveway's construction, slope, and
any defects. From the street it is also easy to observe
the roof. Check for tree branches on the roof or close
to the roof. Look for any dips in the structure of the
roof surface. Note the roof's ventilation system. In
older properties ridge vents may be damaged.

As you walk closer to the entrance of the property,
take a close look at the drainage along the sides of
the home. Water is a great source of story-telling,
so look for extra damp areas on the ground. If it has
not rained for a while and a section of the property
is damp, this could be an indication that the irrigation
system is not functioning property. If there has been
a lot of rain, even better. Water will flow to the area of
least resistance. Follow the flow and look for abnor
malities.

Before knocking on the front door note the condi-
tion of the soffit and fascia. Also look for roof shingle
slippage. Slippage occurs normally as a roof ages. If
more than three quarters of an inch of shingle is vis-
ible extending over the edge of the roof line, it indi-
cates the roof is nearing the end of its life expectancy.

A common area where water damage may occur is
the point at which the front door roofing area joins
the main roof area. Look up for water damage and
look down by the wood framing of the front door to
check for signs of water damage.

The minute you step into the property, take a deep
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breath and mentally record your first-impression of
the presence or lack of offensive odors. Our olfactory
system has been designed to adjust to unpleasant
smells within a few minutes. Olfactory adaptation
occurs when odor receptors stop sending messages
to the brain about a lingering odor. First impressions
signal potential defects within the property. A moldy
smell is a common first impression experienced in
properties that are vacant, without power, and have
no means of circulating air. The aroma of mold may
also be an indicator the property could have plumbing
defects or roof leaks.

Another common smell encountered frequently is
pet urine. Pet urine is not considered a material defect
of a property, but it can influence a buyer's percep-
tions of the property. Any strong unpleasant odors
may derail a home sale. Extremely strong perfumed
smells, suggest to buyers subconsciously, “what are
the sellers hiding”? Be aware of where your nose
may lead you and your customers!

While previewing the interior of the home, examine
the ceiling—look for any possible active or repaired
water leaks. Pay special attention to skylights
because they have a tendency to leak. If a mold
smell is strong and there appears to be no indication
of roof leaks that have reached the ceiling, then check
under kitchen and bathroom cabinets for leaks.

Also check the flooring to see if it shows any sign of
dampness. Hot or warm spots in the floor, soaked
carpeting, and abnormally high water bills can be
signs of failing copper pipes. Pinhole leaks are com-
mon occurrences in some areas. A pinhole leak is
where the copper plumbing has experienced pitting
corrosion and begins to leak. Copper water piping
does not last forever. In its original design criteria,
copper piping was projected to last for 20-25 years,
but failure can often occur in as little as two years due
to water or soil chemistry. A copper water plumbing
system can have significant damage by pitting cor
rosion, but not have pinhole leaks. The challenge is
how to discover pitting corrosion before pinhole leaks
develop. Many homeowners in the areas of higher
than normal reported pinhole leaks have re-plumbed
their homes to avoid the costly repairs caused by pin-
hole leaks.

Next, begin a mental checklist of all the major com-
ponents of a home and begin to inspect the follow-
ing items at the subject property: A/C unit (both
compressor and air handler), hot water tank, electri-

cal panel, windows/sliders, appliances, and how the
dryer is vented. When looking at these items, note
their age and condition. Pay special attention to the
electric panel. Is it fuse or circuit breaker operation?
Most insurance companies will not insure homes
that still operate using a fuse system. Note the manu-
facturer—Federal Pacific electric panels are not insur
able by several insurance companies. Open the panel
door and look for the latest service or inspection date.

If the property has a pool, observe the water level in
the pool and the finish of the pool's surface and deck-
ing surface. Look for cracks that may have occurred
in the pool decking area and observe if there is water
pooling. Water pooling is an indicator that the drain-
age system for the decking may not be working. If
there are a series of obvious rings around the pool,
this could be an indication it that the pool has a leak.
The best way | can describe what a ring around a pool
looks like is to equate it to drinking a cup of coffee
with cream in it. Let's say you are having your morn-
ing cup of coffee and have already taken several sips,
but the phone rings. It's one of your customers and
they have lots of questions. VWWhen you finally get back
to your cup of coffee for 30 minutes later you take
a few more sips and the phone rings again. Another
30 minutes goes by before you can take another big
sip of your coffee and when you do...you notice two
coffee/cream rings around your cup. This is what hap-
pens to a slow leaking pool—water/scum lines will
appear around the pool.

If the pool is screened, walk around the inside perim-
eter of the pool cage and check for rusted out fasten-
ers and any screen rips or tears. \WWood rot is another
common defect found around pool areas especially
where the pool cage is joined to the roof overhangs.

Next you should walk around the outside of the prop-
erty. Observe the placement of trees, both branches
and roots and how they affect the foundation or roof
of the property. Look for possible wood rot damage,
either on the siding or casements.

It is not your responsibility to point all the property
defects of the home to your buyers. You do need to
know what questions to ask the listing agent and the
home inspector.

If you are previewing the property to gather informa-
tion for a listing presentation, knowledge of home
construction will alert you to possible material defects
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and allow you to intelligently request from the seller
further information about past repairs or defects. /f
you are not a licensed home inspector, be careful
what you say.

BRING ON THE INSPECTORS

Now that an offer has been accepted and it is an exe-
cuted contract, always recommend your customers
or clients order a home inspection, which is different
from a building inspection.

A home inspection is usually tied to what is called
a contingency in our Florida Residential Contract for
Sale and Purchase. The time period in which to com-
plete the home inspection is normally specified in
the contract. If you are working with the buyer, check
the contract and note the inspection deadline date.
Confirm in writing with the listing licensee, if appli-
cable, that they agree that the date is correct. This is
one deadline you definitely do not want to miss.

When recommending a home inspector to a cus-
tomer it is advisable to always recommend at least
three different companies or individuals. Make sure
you have vetted these inspectors, because they are
an extension of your service. They are your business
partners in the transaction. To properly vet a home
inspector, review the home inspector’s website and
the first impression they portray. Review the home
inspector’s written reports to determine the reports
are easy to understand. How many years of expe-
rience do they have? Are there testimonials and
reviews from past customers? Does the inspec-
tor appear to be detailed? Does the inspector have
good communication skills? Does the home inspec-
tor dress professionally? \What type of equipment do
they use? Request references from the home inspec-
tor or check with your brokerage's management
team.

The purpose of the home inspector is to identify if
the property has any defects. This typically means
that the inspector should be fully aware of governing
building codes, such as frame construction, the elec-
trical and plumbing systems, heating and cooling sys-
tems, and the condition of any other structures that
are found on the property. Additional services offered
by the home inspector, at an additional cost, may be
irrigation system inspection and pool inspection.

One of the first aspects that a home inspector will
address is the condition of the core structure. This
means checking the foundation of the home for any
weakened areas of support. If the basic structure
appears to be sound, then the inspector can move
on to the major systems that provide utilities to the
home.

Heating and cooling systems for the property are
tested as well as the electrical wiring and plumbing
systems checked. Gas lines are checked for leaks and
proper installation. If fireplaces are present, they are
inspected to ensure the devices are in proper work-
ing order and are vented properly.

Next, the interior structures in the property are
inspected. This means checking the condition of inte-
rior walls and doorframes to make sure there are
no signs of a weakened infrastructure. Ceilings are
also inspected to ensure they are in good condition.
Throughout the interior of the property, the inspector
will look for the presence of safety devices, such as
smoke detectors. Attic spaces, closets, and the con-
dition of the doors and windows are also reviewed.
Appliances may also be checked to make sure they
are operational.

Outside, the inspector will pay attention to the condi-
tion of the roof and look for proper flashing and drain-
age via gutters and downspouts. Irrigation systems
may be tested upon request. If the home inspector
does not test irrigation systems, a separate special-
ist may need to be scheduled. The same applies to
pool inspections. Inquire with the home inspector
whether or not they conduct pool inspections.

Almost every property has a few problems and there
is almost always a solution for those problems. A
home inspection is not an appraisal; it does not deter
mine the value of a property. Nor does it guarantee
items that are working at the time of the inspection
will continue to work. It is recommended that real
estate professionals be present during the home
inspection (check with your brokerage company
on their policy of attending home inspections) and,
depending on the size of the property, plan to budget
at least three hours for the process to be completed.

If a home inspector recommends further detailed
inspections this is the time to call in one or more
specialists. For example, a home inspector is not a
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roofing expert. An issue with the roof may require
the experience and expertise of a roofing contrac-
tor. Electrical issues are safety issues and it is a good
practice to leave those to licensed electricians.

Since we live in Florida, mold is frequently an issue
that is recommended by home inspectors to be fur
ther investigated. (Note, some inspectors have mold
inspection certification.)

The key to mold control is moisture control. Mold is
caused by excess moisture due to plumbing leaks
or a warm climate that causes condensation. Molds
have the potential to cause health problems. Molds
produce allergens (substances that can cause allergic
reactions), irritants, and in some cases, potentially
toxic substances (mycotoxins). Inhaling or touching
mold or mold spores may cause allergic reactions in
sensitive individuals. For a mold sample to be ana-
lyzed for mycotoxins, a sample must be taken and
shipped off to a laboratory for analysis. This is done
by a certified mold inspector. It takes around three
to five days for the report and there is a separate
cost involved for laboratory testing. As a licensee, be
especially careful not to state whether the mold is
good mold or bad mold. This could subject you and
your brokerage to potential liability. You may wish to
refer your customers to the EPA website for further
information. www.epa.gov/mold

Defective drywall (Yes, this is the politically correct
name to use!) is another airborne substance that
can be detrimental to the human respiratory system.
“Chinese drywall,” now called defective drywall,
refers to an environmental health issue involving
defective drywall manufactured in China and imported
to the United States starting in 2001.

Laboratory tests for volatile chemicals in samples of
drywall have identified emissions of the sulfurous
gases carbon disulfide, carbonyl sulfide, and hydro-
gen sulfide. These emissions, which have the odor
of rotten eggs, worsen as temperature and humid-
ity rise and cause copper surfaces to turn black and
powdery, a chemical process indicative of reaction
with hydrogen sulfide. Homeowners have reported a
variety of symptoms, including respiratory problems
such as asthma attacks, chronic coughing, and dif-
ficulty breathing, as well as chronic headaches and
sinus issues.

The largest supply of defective drywall was shipped
to Florida in 2005, 2006, and 2007. It is estimated that
56% of the defective drywall made it to Florida and
60,000-100,000 homes may have been affected. If
a home inspector suspects that the property is con-
taminated, a specialist will be recommended. To test
for defective drywall, a square sample of the drywall
is removed and sent to a laboratory. If the sample
tests positive, remediation of the property is a pos-
sible solution. There are companies that specialize
exclusively in defective drywall remediation. There is
still some controversy whether a remediated prop-
erty is safe or not. If there is an offer being made on
a property that was constructed during the above ref-
erenced timeframe, then it is advisable to include a
defective drywall addendum.

Radon is a radioactive gas that is emitted from the
soil. The Surgeon General has warned that radon is
the second highest cause of lung cancer in the United
States. It is usually found in igneous rock and soil, but
in some cases well water may also be a source of
radon. It is created by the breakdown of uranium and
is odorless, colorless, and tasteless—virtually unde-
tectable unless tested for inside a property. Radon
enters a property through cracks in the foundation
of the property. To test a property for radon it is best
to hire an air quality professional, who will use active
testing for radon rather than passive. The test will
require all doors and windows to be closed for a mini-
mum of 48 hours while devices are placed through-
out the property that continually monitor air quality.
The desired level is less than .04/pCi/L. If the levels
of radon are higher, there are mitigation steps that
can be taken. Sealing all cracks and openings is one
of the first steps to take for mitigation. There is also
a process called soil suction, which draws the radon
out from under the property and vents it away from
the property. Another form of mitigation, the house
pressurization method, uses a fan to create pressure
differentiations to keep the radon out of the interior of
the property.

Another unseen and on the rise danger is
electromagnetic fields (EMFs). There are an
increasing number of individuals that are sensitive to
EMF’'s emitted by power lines. There are two types
of electromagnetic fields produced by power lines.
The first is an electric field which is always present
when the power line is turned on. Electric fields are
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stopped most effectively and controlled by building
materials. The second, a magnetic field, is caused
by the electric current flowing in the line when
people use electricity. This can vary considerable and
is considered the most dangerous. The only way to
know for certain what EMF's are being emitted by
a power line is to measure with an EMF or gauss
meter. There are actually buyers who own their own
gauss meters and measure each perspective home
that they are interested in purchasing.

The correct way to use the gauss meter would be to
measure the EMF's indoors and outdoors during dif-
ferent times of the day. Take specific measurements
where you would spend the most amount of time in
the home. Test with your electricity switched off at
the mains, then again with it turned on. This is done
to determine how much of the EMF's are coming
from the power line and how much from your own
house wiring. The Biolnitiative Report recommends
1 milliGauss (0.1 mircoTesla) limit for habitable space
adjacent to all new or upgraded power lines. If you
are electrically sensitive, the Biolnitiative Report
states the above mentioned measurement may still
be too high.

An inspection that is sometimes required by lenders
is aWDO (wood destroying organism). Also included
with the WDO inspection is a pest inspection. Any
organism that can destroy the strength of wood
is looked for. Not only termites and wood boring
beetles destroy wood, but so does fungi. There are
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also several pests that can inhabit the attic space of
homes and cause unsafe living conditions, such as
squirrels, rats, and raccoons.

There are two other reports that are helpful to order
during the inspection period and these are ordered
through the home inspector. The reports are gener
ated from the home inspection report and transferred
onto a uniform form so that they may be shared with
insurance companies. For homes over 30-years old,
homeowner insurance companies will request a Four
Point (4pt) Inspection. The Four Point Inspection

Vetting Process Steps

1. List any service providers you have
personally used.

2. Cross reference your personal list with
your local real estate association’s business
partners or affiliates membership list.

3. Once you find a minimum of three names
per professional category, ask other
associates in your brokerage company
for their opinions about the names you
have selected. This is also a good time to
ask these associates whom they might
recommend.

4. Consult with your brokerage's management
team and solicit their recoommendations.

5. Contact the prospective service providers
and ask for three references.

6. Once you feel comfortable with your
selected recommendations for your
customers, create a professional service
list for your customers when they ask for
service provider recommendations.

7. Each professional category should have a
minimum of three choices.

8. Also include a disclaimer at the bottom of
the sheet. Sample of the disclaimer: The
following list of companies is provided as a
quideline. There are many more companies
to choose from. (insert your name) and
(insert your brokerage'’s name) does not
endorse any one company in particular.
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covers the main four points of a home: plumbing,
electrical, HVAC systems, and the roof condition.
The insurance company may also request a Wind
Mitigation Report, also generated by your home
inspector. These two reports are normally an addi-
tional fee to have prepared by the home inspector.

The Wind Mitigation Report focuses on the
exact specifics of how the roof was constructed.
Windstorm inspections look for construction features
that have been shown to reduce losses in hurricanes,
such as a hip roof; concrete block construction; the
presence of gable end bracing; shutters and open-
ing protections; the presence of roof-to-wall attach-
ments such as nails, clips, or hurricane straps; and
the presence of a secondary water resistance barrier.
They even measure the length of the nails. The Wind
Mitigation Report may serve as a tool for a reduction
in the homeowner's insurance premiums.

THE VETTING PROCESS

In the real estate profession there are many other
business professionals that you must cooperate with.
A home inspector’s or any other specialist inspector’s
customer is also your customer. You each contribute
specialized knowledge that helps the buyer make
informed decisions.

Many times your customer will ask you for recom-
mendations on which home inspector they should
hire. This is when implementing an established vet-
ting process is valuable. To vet is to make a careful
and critical examination of something. In our profes-
sion, to vet would be translated as investigating a
service provider's reputation. Every person we rec-
ommend in this business is a direct extension of our
reputation.

CONCLUSION

The key to becoming a successful real estate
professional is through ongoing education.
Participating in courses such as this provide you
with new information, broadening your knowledge
base. Applying that knowledge enhances your skills.
Repeated application of newly acquired knowledge
elevates your experience level. This module contains
valuable information about the home construction
processes. WWhen you apply that knowledge along
with a keen eye for observation and details, you have
positioned yourself for success.
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MODULE 4 REVIEW - HOME CONSTRUCTION & INSPECTIONS

You are not required to answer the module review questions to complete the 14-hour course. They are intended
to help prepare you for the Final Exam. Choose the best response to each question. The answers are found in the

back of the book.

1. The processes required prior 3. Insurance companies may 5. Which step is not a part of
to constructing a new home not insure a home with a: the vetting process?

are: a. fuse electrical system. a. List professionals you are

a. framing and roofing. b. circuit breaker electrical familiar with.

b. grading and site system. b. Provide the names of three
preparation and foundation c. compressor and an air professionals.
construction. handler. c. Include a disclaimer.

c. grading and sewer d. pool. d. Choose providers who
connection. are not on your brokerage

d. electrical and plumbing and team’s list.
framing. 4. Home inspections may offer

2. The time period for

additional services at added
cost including:

completion of the home & rogf .repalr. ,
inspection is usually b. building code compliance.
included in the: c. pool inspection.

d. an appraisal.

broker’s checklist.
mortgage loan.
building code.
sales contract.

o o oo

How did you do? Remember, we have instructors available to assist you throughout your learning experience.
Email: REinstructor@BertRodgers.com or call 941-378-2900 ext. 502
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Complying with TRID:
The Federal Loan Estimate and Closing Disclosure Rules

TRID Guide for Real Estate Professionals:
http://www.consumerfinance.gov/policy-compliance/know-you-owe-mortgages/real-estate-professionals/

Text of the TRID Rule:
http://www.consumerfinance.gov/regulations/integrated-mortgage-disclosures-underthe-real-estate-settlement-pro-
cedures-act-regulation-x-and-the-truth-in-lending-act-regulation-z/

TILA-RESPA Integrated Disclosures Guide to the Loan Estimate and Closing Disclosure Forms:
http://files.consumerfinance.gov/f/201503_cfpb_tila-respa-integrated-disclosure-guide-to-the-loan-estimate-and-clos-
ing.pdf

TRID disclosure Timeline Example:
http://www.consumerfinance.gov/know-before-you-owe/

CFPB'’s special page for mortgage applicants:
www.Consumerfinance.gov/mortgage-estimate

Loan Estimate Form:
http://files.consumerfinance.gov/f/201403_cfpb_loan-estimate_model-form-H24. pdf

Closing Disclosure Form:
http://files.consumerfinance.gov/f/201403_cfpb_closing-disclosure_coverH25A pdf

Seller’s Closing Disclosure Form:
http://files.consumerfinance.gov/f/201311_cfpb_kbyo_closing-disclosure-selleronly.pdf

Home Loan Tool Kit:
http://www.consumerfinance.gov/f/20153_cfpb_your_home-loan-toolkit-web.pdf

Real Estate Professional’s Guide:
http://www.consumerfinance.gov/know-before-you-owe/real-estate-professionals/
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Trending in Real Estate Today
Part I: Laws Affecting Discrimination Based on Sex, Familial Status, and Disabilities and the
Use of Real Estate

10.

1.

12.

13.
14.
15.

16.

17

18.

19.

FS.760, Florida’s Fair Housing Act can be read here: http://fchr.state.fl.us/fchr/resources/the_laws/chapter_760
florida_statutes__1
42 U.S.C. 3601 et seq.

HUD, Ending Housing Discrimination against lesbian, gay, Bisexual and Transgender Individuals and their
Families.

http://portal.hud.gov/hudportal/HUD ?src=/program_offices/fair_housing_equal_opp/LGBT_Housing_
Discrimination (accessed February 20, 2015).

lbid.
lbid.

Department of Justice, Fair Housing. http://www.justice.gov/crt/about/hce/housing_coverage.php (accessed
February 20, 2015)

Federal Register /Nol. 63, No. 245 [Tuesday, December 22, 1998 /Notices

FJI, On Behalf of HOPE Fair Housing Center, Settles Lawsuit Against Real Estate Companies for Housing
Discrimination. http://www.floridajusticeinstitute.org/ourimpact/fji-behalf-hope-fairhousing-centerfiles-law-
suit-real-estate-companies-housing-discrimination/ (accessed February 19, 2015)

Whyte, et al. v. Alston Management, et al. http://www.relmanlaw.com/civil-rights-litigation/cases/whytealston.
php. (accessed February 20, 2015)

HUD Annual Report on Fair Housing, 2012-13. http://portal.hud.gov/hudportal/HUD?src=/annualreport
24 CFR §100.201

Reasonable Accommodations under the Fair Housing Act, May 17, 2004. Found at:
www.hud.gov/offices/fheo/library/huddojstatement.pdf and Reasonable Modifications under the Fair Housing
Act, March 5, 2008. Found at www.hud.gov/offices/fheo/disabilities/ reasonable_modifications_mar08.pdf.
(accessed February 22, 2015)

Ibid.
Ibid.

Service Animals and Assistance Animals for People with Disabilities in Housing and HUD-Funded Programs.

To view this document, go to www.hud.gov and enter FHEO-2013-01 in the search field or go to
https://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd="1&ved=0CCAQFjAA&url=https %3A%
2F%2Fportal.hud.gov%2Fhudportal % 2Fdocuments % 2Fhuddoc % 3Fid % 3Dservanimals_ntcfheo2013-01.pdf&
ei=ELzkVIDSNomeyQS1voHACg&usg=AFQ]CNHNgJI0ryyZFluStxVdhjzBvaBdIw&sig2=xPhIYYQET2qtQqti74S
Moew

[bid.
[bid.

Adapted from the North Carolina Real Estate Commission (NCREC) General Update Manual, 2014-2015. The
author also acknowledges the NCREC's presentation of these issues at an Instructor Development Workshop
in August, 2014 as well as the NCREC's legal education staff’s research on these topics.

A Comparative Study: Service Animals and Emotional Support Animals under the Fair Housing Act and the
Americans with Disabilities Act & An Overview of Assistance Animal Laws of Select States, The University of
lowa Clinical Law Program, 2010.
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20. FHEO Notice: FHEO-2013-01 which can be accessed here: https://www.google.com/url?sa=t&rct=j&g=&esrc
=s&source=web&cd=1&ved=0CCAQFjAA&url=https %3A % 2F % 2Fportal.hud.gov % 2Fhudportal % 2Fdocumen
ts%2Fhuddoc % 3Fid%3Dservanimals_ntcfheo2013-01.pdf&ei=9uLkVP_50I-ryQTLvol QBQ&usg=AFQjCNHNgJ
[0ryyZFluStxVdhjzBvaBdIw&sig2=SFkLAByfj8kN7EHzTGkstg

21. The Americans with Disabilities Act of 1990 and Revised ADA Regulations Implementing Title Il and Title I,
http://www.ada.gov/2010_regs.htm (accessed February 23, 2015)

22. Americans with Disabilities Act website, http://www.ada.gov/gasrvc.htm and National Federation of the Blind
of Ohio http://www.nfbohio.org/html/service_animal.html (accessed February 23, 2015)

23. National Federation of the Blind of Ohio, Definition of a service animal. http://www.nfbohio.org/html/service_
animal.html (accessed February 23, 2015)

24. lbid.
25. lbid.
26. Service Animals and Assistance Animals for People with Disabilities in Housing and HUD-Funded Program.
27. lbid.

28. 2014 Florida Statutes, Florida Vocational Rehabilitation Act. http://www.leg.state.fl.us/Statutes/index.cfm?
App_mode=Display_Statute&URL=0400-0499/0413/0413.html (accessed February 23, 2015)

29. Reasonable Accommodations under the Fair Housing Act, op. cit.
30. More information can be found at http://www.accessiblesociety.org/topics/ada/
31. 42 U.S.C. §3604(f)(3)(C)

32. Additional Florida cases involving discrimination based on disability and building design can be found here:
http://www.ada.gov/olmstead/olmstead_cases_list2.htm (accessed February 23, 2105)

33. Department of Justice: Fair Housing. http://www.justice.gov/crt/about/hce/housing_coverage.php
(accessed February 20, 2015)

34. HUD Annual Report on Fair Housing, 2012-13

35. Florida Commission on Human Relations, Discrimination Statistics http://fchr.state.fl.us/fchr/media/
supergraphics/july_2010_discrimination_statistics (accessed February 23, 2015)

36. Florida Commission on Human Relations, http://fchr.state.fl.us/about_us/history (accessed February 20, 2105).
37 http://mwvww.flsenate.gov/Laws/Statutes/2012/Chapter760/All

Trending in Real Estate Today
Part Il: Real Estate Litigation Classics References

1. H.Jane Lehman. Lawsuit May Help Clarify Realty Agency Disclosure Rules. June 13, 1993 | By Chicago
Business Tribune. http://articles.chicagotribune.com/1993-06-13/business/9306130126_1_dual-agent-buyers-
agent-wilson.

Ibid.

Scott Carlson, Plaintiffs Win Cash in Agency Case. February 12, 1995. St. Paul Pioneer Press. Chicago Tribune
Business. http://articles.chicagotribune.com/1995-02-12/business/9502120092_1_dual-agency-sellers-agents-
settlement

http://www.inman.com/2011/11/01/dual-agency-and-double-dipping-still-risky-business/
5.  http://www.inman.com/2012/02/22/no-consensus-real-estate-dual-agency-double-ending/
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6. Stephanie K. Jones. Jury Sends Message to Insurance Industry in Toxic Mold Case.| June 18, 2001,
http://www.insurancejournal.com/magazines/coverstory/2001/06/18/18627.htm

7. Micheal Ha. Infamous Texas Mold Claim Lawsuit Settled.
http://www.propertycasualty360.com/2004/04/15/infamous-texas-mold-claim-lawsuit-settled

8. Robert Brand. Realtor Magazine. The Law & You: Mold, a Fungus among Us.
http://realtormag.realtor.org/law-and-ethics/law/article/2001/12/law-you-mold-fungus-among-us

9. Adapted from Russell J. Gullo, The Starker Decision, Foundation for Delayed Exchanges. http://rigullo.com/
newsletter/\ol 14.

10. Jesse and Kathy Clifton. Ummel vs. Little; Does the case have merit? http://activerain.trulia.com/
blogsview/355671/ummel-vs-little—does-the-case-have-merit-

11. Kelly Bennette. Jury Says Realtor Not to Blame for Purchase Price by Kelly Bennette, April 11, 2008.
http://voiceofsandiego.org/2008/04/11/jury-says-realtornot-to-blame-for-purchase-price/

12. Clifton, op. cit...
13. http://www.mfrmls.com/about-us
14. https://columbusrealtors.com/MLS/default.aspx

15. DOJ Sues National Association of Realtors for Obstructing Internet Based Brokers. http://www.techlawjournal.
com/topstories/2005/20050908.asp

16. Ibid.
17. NAR-DOJ: Final Settlement Details” National Association of REALTORS. 22 May 2009.

18. Nancy Bartley. Roaring controversy over Navy jets on central Whidbey Island. http://seattletimes.com/html/
localnews/2022511067_whidbeynoisexml.html

19. Nancy Bartley. Whidbey Island group sues Navy, says jet noise unbearable.
http://seattletimes.com/html/localnews/2021451006_noiselawsuitxml.html

20. Op. cit.
21. Op. cit.

22. Janis Reid. Island County officials say real estate agents responsible for proper noise disclosure,
http://www.whidbeynewstimes.com/news/236815301.html

23. lbid.
24. lbid.

25. Janis Reid. Central Whidbey jet noise class action suit takes aim at brokerages
http://www.whidbeynewstimes.com/news/261755441.html?mobile=true

26. Janis Reid.Whidbey Island realtors [sic] draft new jet noise disclosure
http://www.southwhidbeyrecord.com/news/23865857 1.html

27. http://www.whidbeynewstimes.com/news/322555311.html#
28. http://whidbeydailynews.com/2015/08/federal-judge-throws-out-coerjet-noise-lawsuit-on-whidbey-island/
29. http://citizensofebeysreserve.com/blog/

30. As of this writing, according to Boeing's website on airport noise and emission, real estate agents selling
property near Miami International Airport do not have a required disclosure. See http://www.boeing.com/
commercial/noise/miami.html (accessed February 27 2015). The author was unable to confirm but believes that
the Boeing comment refers to a separate disclosure about noise and emission.

31. United States v. Nat'| Ass’'n of Real Estate Boards, 339 U.S. 485 (1950).
32. United States v. Foley, 598 F2d 1323 (4th Cir. 1979).
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33.

Norman W. Hawker. Overview of AAl's Real Estate Competition Project: Highlights from the Existing
Literature on Broker Competition. http://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=
10&ved=0CGsQFjAJ&wurl=http % 3A%2F % 2Fwww.antitrustinstitute.org % 2Ffiles % 2F536¢.pdf&ei=TnzOU
46W0Oo0eqyAT0ToDwWDQ&usg=AFQjCNHaoNDbb_oEmsKaSwdXS6-aabwyrQ&sig2=Sep9SfOVKTuuBtkgk_
XGRQ&bvm=bv.71198958,d.aVWw

34. Park v. El Paso Bd. of Realtors, 764 E2d 1053 (5th Cir. 1985).

Trending in Real Estate Today
Part lll: An Exploration of Mineral Rights and Fracking

10.

1.

12.

13.

14.

15.

Comments: Air Rights/Legal Status of Airplane Flights, Michigan Law Review 1937 p, 1123. See foot-
notes 1 and 2. http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/
mIr35&div=57&id=&page= (accessed August 31, 2013).

The Avalon Project, “Blackstone’'s Commentaries on the Laws of England; Book the Second - Chapter the
Second: Of Real Property and, First, of Corporeal Hereditaments,” http://avalon.law.yale.edu/18th_century/
blackstone_bk2ch2.asp (accessed June 19, 2013).

Louis Brandeis expressed a dissenting opinion in Pennsylvania Coal Company v. Mahon, Supreme Court of the
United States, 260 U.S. 393; 43 S. Ct. 158; 67 L. Ed.322 (1922). See discussion: http://www.google.com/url
?sa=t&rct=j&g=&esrc=s&source=web&cd=1&ved=0CC4QFjAA&url=http % 3A%2F % 2Flaw.psu.edu%2F _
file%2FRoss % 2FChapter_Six.pdf&ei=VhMiUgm6NsG_sASGnoD4BA&usg=AFQ]CNEM3z9bpOuU0w_
ebi7ABEV7JPpg_Q&sig2=fNeboiYk8B5CMeBENrR2-A&bvm=bv.51495398,d.cWc

David Walbert, “The Natural History of North Carolina,” http://www.learnnc.org/Ip/editions/nchist-
twoworlds/1671 (accessed August 31, 2013). See also “Florida’s Land, Now and Then,” http://fcit.usf.edu/
florida/lessons/land/land.htm.

"Could Florida Become the New Fracking Frontier?"” http://truth-out.org/news/item/21642-fracking-florida-could-
florida-become-the-new-fracking-frontier (accessed March 5, 2015)

Ibid.

“Florida's Expanding Sinkholes Won't Deter Fracking,” http://www.triplepundit.com/2015/02/will-floridas-
expanding-sinkholes-deterfracking/ (accessed February 10, 2015)

As a point of reference, Gainesville is in Alachua County.

"Alachua County commissioners say no to fracking in Florida, http://www.gainesville.com/article/20150210/
ARTICLES/150219987/-1/pollarchie ?Title=Alachua-County-commissioners-say-no-to-fracking-in-Florida (accessed
March 6, 2015)

Murawski, “N.C. Sits on Trove of Natural Gas,” op cit
Ibid.

“Clean Water Action, Fracking: Laws and Loopholes,” http://cleanwater.org/page/fracking-laws-and-loopholes
(accessed June 18, 2013).

“Could Florida become the new fracking frontier?” http://truth-out.org/news/item/21642-fracking-florida-could-
florida-become-the-new-fracking-frontier (accessed March 4, 2015)

“Florida bill to ban fracking,” http://thinkprogress.org/climate/2015/01/07/3608769/florida-bill-to-ban-fracking/;
see also http://preserveourparadise.org/?page_id=4836 (accessed March 3, 2015)

Rubiello added that early indications are pointing to the introduction of acid fracking in Southwest Florida.
The process would use water pressure and acid to blast open limestone deep beneath the surface of the earth
to release trapped oil and gas.
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16.
17

18.

19.

20.
21.

22.

23.
24,

25.

26.

27.

28.
29.

30.
31.

32.

33.

34.

35.

36.
37.

38.
39.

As points of reference: Fort Myers is in Lee County; Naples is in Collier County; Clewiston is in Henry County.

Roger Drouin, “Could Florida become the new fracking frontier?"” http://truth-out.org/news/item/21642-fracking-
florida-could-florida-become-the-new-fracking-frontier (accessed March 1, 2015)

Anne Blyth, “Fracking Waste Could Go to NC Coastal Towns, News and Observer, March 5, 2013.
http://www.mcclatchydc.com/2013/03/05/184829/fracking-waste-could-go-to-nc.html#.Uil04z8ILrs
(accessed August 31, 2013).

Roger Drouin, op. cit.
Roger Drouin, op. cit.

Global Community Monitor, Gassed! Citizen Investigation of Toxic Air Pollution from Natural Gas Development:
July 2011, gecmonitor.org/downloads/gassedreport.pdf (accessed June 20, 2013).

Alyssia Battistoni, “Does Fracking Cause Earthquakes?” Mother Jones, April 16, 2012,
www.motherjones.com/blue-marble/2012/04/does-fracking-cause-earthquakes

lbid.

Jesse Nankin, “Wastewater Injection Wells: The Trillion-Gallon Loophole,” Huffington Post, September 20,
2012www.huffingtonpost.com/2012/09/20/wastewaterinjection-wells_n_1901633.html.

Douglas J. Guth, “OhioTries to Avoid Repeat of 2011 Injection Well Quakes,” Midwestern Energy News, April
19, 2013, www.midwestenergynews.com/2013/04/29/ohio-tries-to-avoid-repeat-of-2011-fracking-wastewater
injection-well-earthquakes/.

Battistoni, op cit.

Soraghan, op cit.

http://earthquake.usgs.gov/earthquakes/states/florida/history.php

Marie C. Baca, "Forced Pooling: When Landowners Can't Say No to Drilling, May 18, 2011,
www.propublica.org/article/forced-pooling-when-landowners-cant-say-no-to-drilling.

lbid.

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_
String=&URL=0300-0399/0377/Sections/0377.28.html

Baca, op. cit.

North Carolina Department of Insurance, A Consumer’s Guide to Homeowner's Insurance,
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=3&ved=0CEoQFjAC&url=http % 3A%2F
% 2Fwww.ncdoi.com % 2F_Publications % 2FConsumer%2520Guide %2520t0 %2520Homeowners %2520Insur
ance_CHO1.pdf&ei=mvfBUfzLAY]MOwWGrmIHgCw&usg=AFQjCNEk39RmMd0TwWFTROJXxhGHcBhDXNWKw&sig2
=HgB6dmxmV|5PLucjgInBmOw&bvm=bv.47883778,d.dmQ (accessed June 18, 2013).

Matt Moberg, The Mystery of Mineral Rights: A Lesson for Lenders, March 15, 2013.
http://www.bankingandfinancelawreport.com/2013/03/articles/real-estate-law/the-mystery-of-mineral-rights-a-
lesson-forlenders/#axzz2c4Q97tBO (accessed August 31, 2013).

Rebecca Mott, “Who Owns the Mineral Rights on My Property,” Oil and Gas Law Report, February 7 2013.
http://www.oilandgaslawreport.com/2013/02/07/who-owns-the-mineral-rights-on-my-property/ (accessed
August 31, 2013).

Ibid.

Matt Mobert, “The Mystery of Mineral Rights: A Lesson for Lenders, Banking and Finance Law Report, March
15, 2013, www.bankingandfinancelawreport.com/2013/03/articles/real-estate-law/the-mystery-of-mineral-
rights-a-lesson-forlenders/#axzz2\VWWh8Cqv90

Ibid.
Ibid.
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40

41.
42.

43.

44,

45.
46.

47

48.

. Lisa Sorg, “Does a Developer's Sale of Mineral Rights to an Energy Company Foreshadow Fracking?"
IndyWeek, http://www.indyweek.com/indyweek/does-a-developers-sale-of-mineral-rights-to-an-energy-com-
pany-foreshadow-fracking/Content?0id=2970445 (accessed August 31, 2013).

Ibid
Mortgage Problems from Fracking, Catskill Mountainkeeper, www.catskillmountainkeeper.org/ourprograms/
fracking/whats-wrong-with-fracking-2/mortgage-problems/ (accessed June 23, 2013).

Mireya Navarro, " Gas Drilling Jitters Unsettle Catskill Sales,” New York Times, September 27, 2012,
www.nytimes.com/2012/09/30/realestate/fracking-fears-hurt-second-home-sales-in-catskills.html?_r=3&adxnnl
=1&pagewanted=all&adxnnlx=1371992216-0tED6VwWUUQgAbxvLHIgNHA.

Mortgage Problems from Fracking, op cit.
Mortgage Problems from Fracking, op. cit.
Navarro, op. cit.

Geology.com: News and Information about Geology, Rights: Basic Information about Mineral, Surface, Oil and
Gas Rights, http://geology.com/articles/mineral-rights.shtml (accessed June 20 2013).

Ibid.
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MODULE REVIEW ANSWER KEY

Module 1 — Real Estate Core Law

1. In a mandatory homeowners’ association the required disclosure must be provided by the:
a. developer or seller.

2. Afiduciary duty is owed by:
b. a single agent.

3. A broker who owns a brokerage firm and a referral company may be issued upon request:
d. multiple licenses.

4. Areal estate license is required when acting as a/an:
d. leasing agent who is paid on a transactional basis.

5. Under the license law, it is presumed that all licensees are operating as:
b. transaction brokers.

Module 2 — Complying withTRID: The Federal Loan Estimate and Closing
Disclosure Rules
1. TRID (TILA-RESPA Integrated Disclosure) requirements apply to all closed-end mortgage transactions
for home purchases except:
d. reverse mortgage.

2. TRID’s Loan Estimate (LE) replaces what former disclosure(s)?
b. TILA and GFE

3. TRID coverage does not apply for:
d. seller financing if the seller has made less than five loans during past year.

4. The Closing Disclosure can have higher charges than on the Loan Estimate if there:

b. are changes in fees for services because the applicant shopped for services and selected a
vendor not on the lender’s list.

5. What changes or inaccuracies trigger a new three-day waiting period per a corrected CD?
d. a change in the APR by more than 1/8% on a fixed rate loan.

6. The Loan Estimate under TRID has zero tolerance for errors in:
c. property taxes.

7. How many days before consummation of the transaction must the lender provide the CD to the bor
rower/buyer?

c. three days

8. The seven day waiting period between issuance of the LE and the CD can be waived if the:
b. loan proceeds are necessary to preclude foreclosure in the case of a short sale.

9. How many days does a purchaser have to shop after the lender mails the Loan Estimate?
c. ten days

10. The Home Loan Toolkit must be sent to home buyers by the:
b. lender within three business days of receiving an application.
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Module 3 — CurrentTrends in Real Estate

Part |

1.

All of the following are protected classes under federal and fair housing laws except:
b. citizenship.

2. In addition to avoiding discrimination based on fair housing laws' protected classes, brokers who are
members of the National Association of REALTORS® (NAR) must also avoid discrimination based on:
b. gender identity.
3. The term familial status does not refer to:
d. an elderly person in a wheelchair.
4. The act of persuading owners to sell or rent because persons from a protected class are moving into
the area is known as:
d. blockbusting.
5. The term handicap does not refer to people:
d. who are a minority in their neighborhood.
Part Il
1. The Edina lawsuit occurred because of a/an:
b. misrepresentation regarding a sprinkler system.
2. Florida's Brokerage Relationship Disclosure Act does not allow real estate licensees to engage in which
brokerage relationships with consumers?
d. dual agency
3. The Florida Real Estate Commission rules regarding advertising on the Internet state that the brokerage
firm name:
b. must be placed adjacent to or immediately above or below the point of contact information.
4. Regarding kickbacks or rebates, Florida real estate licensees:
a. must advise principals and all affected parties in the transaction of all facts pertaining to the
arrangement of kickbacks or rebates.
5. The lesson that a Florida real estate professional could learn from the Whidbey Island lawsuits is:
c. disclose information about the presence of airports and any related concerns.
Part lll
1. Cuius est solum, eius est usque ad coelum et ad inferos means:
c. property owners generally own “from heaven to hell.”
2. The right to fly over property, particularly for takeoff and landing, is called:
a. an avigation easement.
3. The Riparian Doctrine prevails:
c. in Florida and in most of the states east of the Mississippi River.
4. Another term for hydraulic fracturing is:
c. fracking.
5. The leasing or assigning of a landowner’s mineral rights:

d. gives a right of access to the holder of the mineral rights.
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MODULE REVIEW ANSWER KEY

Module 4 — An Overview of Home Construction and Inspections for Real Estate
Professionals

1. The processes required prior to constructing a new home are:
b. grading and site preparation and foundation construction.

2. The time period for completion of the home inspection is usually included in the:
d. sales contract.

3. Insurance companies may not insure a home with a:
a. fuse electrical system.

4. Home inspectors may offer additional services at added cost including:
c. pool inspection.

5. Which step is not a part of the vetting process?
d. Choose providers who are not on your brokerage team'’s list.
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INDEX

- A -

accommodation(s), 65-66, 69-77
acid fracking, 100
address, change of, 8
adjudication, 9-11
administrative complaint, 9, 11
administrative fine, 8, 12, 17
advance rent, 21, 27
advertising, 89, 14, 16, 18, 32, 81, 87-88, 96, 104
brokerage, 18
internet, 87
nicknames, 18
point of contact, 18
real estate schools, 2, 14
trade names, 18
Americans with Disabilities Act of 1990 (ADA), 66, 69,
72-74
service animals, 72-76
antitrust laws, 86, 92-93
antitrust litigation, 92-93
application, TRID, 41
appraisal, 40-41, 48, 59, 114
arbitration, 9-10
assistance animal, 72-73, 75-76
authorized brokerage relationship, 3
avigation easement, 98

- B -

best practices, 59
boycotts, 94
branch office fees, 8
BRDA (See Brokerage Relationship Disclosure Act)
broker, 2
discipline, 8-11
gifts and kickbacks, 18
office, 17
sign requirements, 7
transaction, 3-4, 12-13
vacancy
broker associates, 2, 6
brokerage
advertising, 18
business records, 15
Inspect and audit, 15
partnership, 2, 5
relationship change 7?7
Brokerage Relationship Disclosure Act (BRDA), 12-13
business address change, 8
buyer beware, 24, 104

- C -

calendar days, 8
CDD (See Community Development District)
cease to be in force, 8
Certificate of Occupancy (CO), 112
CFPB (See Consumer Financial Protection Bureau)
changed circumstances, 46-47
change of address
channels, 111
Closing Disclosure (CD), 47-56
buyer's form, 49-53
comparison with LE, 47
key information, 48
revisions and corrections, 57
seller’s closing disclosure and form, 54-56
timing, 47
three-day closing disclosure rule, 48
commission, share, 18
Community Development District (CDD), 21-22
disclosure language, 22
legal overview, 21
compensation, out-of-state, 10
complaint, licensee, 9
compulsory pooling, 101
condominium disclosure, 23
confidentiality, 3-4
conflicting demands, escrow, 9, 19, 28
consummiation of the loan, 39, 40, 46
Consumer Credit Protection Act of 1968, 38
Consumer Financial Protection Bureau (CFPB), 35-39,
41, 45, 53, 56-58, 60
Real Estate Professional’'s Guide, 58
recommendations, 58
contingency, 107, 114
continuing education, 6-7
contractor, 3, 5, 26, 84, 109, 110, 112, 115,
contracts
unlicensed person, 13
corporations, 17
director, 17
FREC, 17
Officer, 17
counting days, 8
Cuius est solum, 97
customer, 3

-D -
defective drywall, 115
Department of Justice (DOJ), 67, 70, 74, 85-86, 92

designated sales associate, 83
disability (See handicapping condition)
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discipline, 8-11

disclosure, 3-4, 12-13, 18, 21-25, 27-28, 31-32, 35-41,
46-48, 53-b4, 57 60-62, 71, 81-85, 88-89, 91-92,
95-97 100
brokerage relationship, 3, 4, 12-13, 32, 83-84
material facts, 23
property tax, 21, 23, 25, 42, 46
seller’s, 24

Dodd-Frank Wall Street Reform and Consumer
Protection Act, 38

DOJ (See Department of Justice)

dominant estate, 103

door installation, 110

drywall, 107111, 115
defective drywall, 115

drywall mud, 111

- E -

Edina Realty Agency, 81-83
egress, 107, 112
electric field, 115-116
electrical, rough, 111
elevation, 110
employees, salaried, 5, 65
employment, 2-3, 5, 14, 40, 61
multiple 2
relationship, 3
sales associate, 2-3
energy-efficiency rating, 22
Environmental Protection Agency (EPA), 84, 100, 101,
escrow
account reconciliation, 19
agent, 19
conflicting demands, 19
deposits, 19
dispute options, 19
funds, 19
property management account, 19
escrow disbursement order, 9, 19
escrow dispute options, 10
executed contracts timetable, 59
expired license (See license renewal)
external modification, 70

- F -

Fair Housing Act (FHAct), 66-68, 71-73, 76, 77, 78,
fair housing laws exemptions, 66-69

familial status, 67-68

fascia boards, 111

Federal Housing Administration (FHA), 66,103
fiduciary duties, 3

final inspection, 26, 112

finder's fee, 5

finishing details, 111-112

cabinets and counters, 112
carpeting, 112
finish electrical, 112
finish HVAC, 112
finish plumbing, 112
painting, 112
punch list, 112
sewer/septic, 112
trim, 112
flashing, 107 110, 114
Florida Real Estate Commmission (FREC), 16
discipline, 19-20
Notice of noncompliance, 20
Citations, 20
Mediation, 20
Revocation, 20
Probation, 20
rules, 16-20
Florida Residential Swimming Pool Safety Act, 26
foam channels, 111
forced pooling, 101
foundation construction, 109
Four Point Inspection, 116-117
fracking, 99-101, 102
impact on property value, 103
framing, 110-112
FREC (See Florida Real Estate Commission)
fiduciary, 3
full disclosure, 3, 18
funds
entrusted to brokers, 19

-G -

gable roof, 110

gauss meter, 116

gender identity, 66-67

gifts and kickbacks, 18
Good Faith Estimate, 38, 40
grading, 109

- H-

handicap (See handicapping condition)

handicapping condition, 66, 69-70
accommodations, 69, 76-77
complaint venues, 78-79
enforcement and penalties, 77-78
mental impairment, 69
modifications, 70-72, 76-77
physical impairment, 69
service animals, 72-76

heat pump, 107

heat strips, 107

hip roof, 110, 117
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home construction, 107-117
construction process, 109
drywall, 111
electrical, 111
first steps, 114
finishing details, 111-112
home inspector, 113-117
HVAC, 111
inspections, 111, 112, 114, 117
insulation, 111
roofing, 110
siding, 110-111
subcontractor, 109
vetting, 116, 117
home equity lines of credit (HELOCs), 37
home inspection purposes, 114-117
Home Loan Toolkit, 57
homeowners' association disclosure, 23
Housing and Urban Development agency (HUD), 66
Housing for Older Persons Act of 1995 (HOPA), 67
HUD-1 closing disclosure, 38
heating, ventilation, and air conditioning (HVAC), 107,
108, 111
hydraulic fracturing, 99, 104, 105
fracking, 99-101

illegal rebates, 88-90
inactive

Involuntarily, 7

voluntarily, 6
ingress, 107, 112
insulation, 107, 111
internet advertising, 87
interlock, 110
involuntarily inactive, 6

-J -
Joint Statements, 70, 71

- L -

Landlord-Tenant Act
advance rent, 27-28
disposition of deposit money, 27
landlord obligations, 29
prohibited provisions, 30
restoration of possession, 29
retaliatory conduct, 29
security deposit, 27-28
termination of rental agreement by
servicemember, 29
landlord-tenant regulations, 27-30
residential tenancies, 27

latent material defects, 24
lead-based paint disclosure, 22
lender’s list of service providers, 46
licenses
multiple, 2, 7
operating as a broker without a valid license, 17
reactivation, reactivate, 7
registered, 6-7
requirements, 5-6
license law violation and penalties, 13
license renewal, 6
license requirement, salaried employee, 5
limited confidentiality, 4
limited representation, 3, 4, 12
litigation classics, 81-94
antitrust litigation, 92-94
Edina Realty Agency Debacle, 81-84
illegal rebates, 88-89
Mold is Gold: The Ballard Case, 84
The Lawsuit on The Horizon: Whidbey Island
Residents v. The Navy, 90-91
VOWSs, NAR, DOJ, 85-87
Loan Estimate (LE), 39-47 60-61
coverage, 40
form, 43-45
loan costs, 41-42
restrictions on the lender, 40
rules, 46-47
timing and delivery, 40
loan points, 41

- M -

magnetic field, 115, 116
mailbox rule, 47, 61
maijor life activities, 69, 71, 73
marital status, 66, 67
material facts, 23-25, 104
red flags, 104-105
mediation, 9
mental impairment, 69, 71, 73, 74
military personnel (See Servicemember)
mineral leases, 104
mineral rights, 102
impact on homeowners insurance, 102
impact on title insurance, lending and appraising,
102
severed, 102
MLS system, 85
modification, 66, 69-70, 71, 72, 74, 75, 76
Mold is Gold, 84
moral turpitude, 10
multifamily buildings, 77
multiple licenses, 2, 7
Multiple Listing Service (MLS), 85, 86, 87 92, 93
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- N -

National Association of REALTORS® (NAR), 67 81, 83,
85-86, 88, 89, 92

NAR Code of Ethics, 81, 88

natural gas deposits, 98-99

no brokerage relationship, 4, 12, 84

nonresident licensure, 20

notice of non-compliance, 20

null and void, 6, 7

-0 -

obedience, 3
office, real estate
brokerage, 15, 17
signage, 7
branch office fees, 8
officer, director, 2, 5, 6, 17
olfactory adaptation, 113
Oriented Strand Board (OSB), 107 109, 110
out-of-state compensation, 10

- P -

p-trap, 107
partnership, brokerage, 2, 5-7, 13, 16
party of the transaction, 18
personal funds
escrow property management account, 10
escrow sales account, 10-11
physical impairment, 69, 71, 73, 74
pinhole leak, 113
point of contact information, 18
pitting corrosion, 113
plumbing, rough, 111
points, loan, 41
pooling
compulsory, 101
forced, 101
pool safety features, 21, 26
post-license education, 6
prima facie, 1, 10, 11
principal, 3-4
prohibited conduct, 66
gender discrimination, 66-67
familial status, 67-68
unacceptable practices, 68-69
promulgate, 1
property condition, 25
property management, 2, 5, 10, 11, 15, 19
property tax
disclosure, 22
prospecting, FSBO

R-value, 107
race, 65, 66, 68, 78
radon gas, 22, 115
disclosure, 22
Real Estate Professional’s Guide, 58
Real Estate Settlement Procedures Act, 38, 39, 88
real estate transaction, 66, 68, 83, 84, 88, 89, 105
reasonable accommodation, 69, 70, 71, 72, 74, 76, 77
referral fee
commission, 10
property management, 5
registered trade name, 7 13, 18
registration and licensing
company, 5-6
corporation, 5-6
partnership, 5-6
Rehabilitation Act of 1973, 72, 75
religion, 65, 66, 68, 78
renewal of license, 6-7 8,13
rent, 5, 21, 27, 29, 65-70, 72, 76, 80
rental information list, 14
residential swimming pool safety act, 26
residential transient occupancy, 5, 22, 27
riparian
doctrine, 98
rights, 98
roof, visual inspection, 112, 113, 114
roofing, 109, 110

- S -

sales associate(s), 6
screen maintenance, lease, 29
security deposit
claim on, 28
disclosure, 27
notice of claim, 28
rental, 27-29
Seller’s Disclosure, 24
service animals, 72-77
servicemember
canceling contract, 29
change in duty station, 29
servient estate, 103
severed estate, 103
sexual harassment, 67
sexual orientation, 66-67
sheetrock, 107, 111,
siding, 110-111
signage, office, 7
single agent(s), 3
single agency
relationship, 4, 83, 84
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sinkholes, 24

claim, 24

disclosure, 25
site preparation, 109
soffit, 111
special characteristics, 59
split estate, 97-98, 105
stigmatized property

death on the property, 25
subcontractors, 109
subsurface rights, 97-98, 102, 103, 104

-T-

taping (mudding), 111

termination, servicemember contract, 29

termites, 116

TILA Form
link to, 39

TILA-RESPA Integrated Disclosure (TRID) rule, 37-42
all-cash transaction, 27
application, 41
Closing Disclosure (CD), 47-61, (See also Closing
Disclosure (CD))
Home Loan Toolkit, 57
Loan Estimate (LE), 39-42, 60-61, (See also Loan
Estimate)
origins, 38

timber rights, 98

title insurance, 37 41, 42, 60, 88, 90, 102

tolerance allowance, 46

transaction broker, 3

limited representation, 3, 4, 12

transaction brokerage, 83

transaction files

TRID, 35-41, 46-47 54, 57-62, (See also TILA-RESPA
Integrated Disclosure (TRID) rule)

trusses, 110

Truth in Lending Act, 38-39

- U -

unacceptable practices, 68
Uniform Community Development Act, 21
U.S. Department of Justice (DOJ), 67, 77, 86,

-V -

vacancies of office, 12
Vacant Land Contract, 109
vetting process, 116, 117
vinyl siding, 110-111
violations
escrow, 13
Virtual Office Websites (VOWs), 85-87
voluntarily inactive, 6

- W -

walk-throughs, 59

wind mitigation, 117

Wind Mitigation Report, 117

window installation, 110

wood destroying organism (WDO), 107 116

-7 -

zero tolerance, 61-62
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